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JUSTIFICATION AND EXCUSE,
LAW AND MORALITY
MITCHELLN. BERMANt
ABSTRACT
Anglo-American theorists of the criminal law have concentrated
on-one is tempted to say "obsessed over"-the distinction between
justification and excuse for a good quarter-century and the scholarly
attention has purchased unusually widespread agreement.
Justification defenses are said to apply when the actor's conduct was
not morally wrongful; excuse defenses lie when the actor did engage
in wrongful conduct but is not morally blameworthy. A nearconsensus thus achieved, theorists have turned to subordinate matters,
joining issue most notably on the question of whether justifications
are "subjective"-turning upon the actor's reasons for acting-or
"objective"-involving only facts independent of the actor's beliefs
and motives.
This Article seeks to demonstrate that the prevailing understanding
is wrong. Drawing on the well-known distinction between conduct
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rules and decision rules, it argues that the distinction between
justification and excuse, for purposes of a criminal law taxonomy, is
only this: A justified action is not criminal, whereas an excused
defendant has committed a criminal act but is not punishable. To
readers only marginally acquainted with the relevant literature, this
claim may seem far from extravagant,for occasional statements to the
same effect can be found in the case law and commentary. In fact,
however, theorists have not appreciated just how this articulation of
the distinction differs from the orthodox one, nor what consequences
follow. This Article attempts to remedy that defect.
One lesson of a systematic investigation into these competing
formulations is that the long-running debate over whether
justifications, properly understood, are "subjective"or "objective" is
misconceived. This is a debate over policy broadly conceived, not (as
it so often purports to be) a matter of conceptual analysis. More
generally, this Article's examination of justification and excuse
constitutes a case study in the complex relationship between legal and
moral reasoning, and highlights the importance of distinguishing
arguments that advance substantive value judgments from those that
purport to analyze our conceptual apparatus. It may be that
conceptual analysis is no less contestable or value-laden than is
substantive normative argument (though perhaps it is). In any event,
they are not the very same enterprise and a first step to clear
thinking-in the criminal law and elsewhere-is to keep them distinct.
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INTRODUCTION

Scholarship,like all human artifacts,has its fashions.In the field
of Anglo-Americancriminallaw theory perhaps no subject has been
more in vogue the past twenty-oddyears than the distinctionbetween
justificationand excuse. Most responsiblefor this upsurgein scholarly
interest are Professors George Fletcher and Paul Robinson, who
debated the subject in 1975,'and who have written repeatedly on the
topic ever since. But Fletcher and Robinson are now in crowded
company.Indeed, the full list of contributorsto the topic reads like a
Who's Who of contemporarycriminallaw theorists on both sides of
the Atlantic.2
This outpouring of scholarly attention has appeared to pay
dividends, as the distinction between justification and excuse has
become one of the rare subjectson which scholarshave reached wide
agreement, essentially echoing Fletcher's view that "[a] justification
negates an assertionof wrongfulconduct.An excuse negates a charge
that the particular defendant is personally to blame for the wrongful
1. Compare Paul H. Robinson, A Theory of Justification: Societal Harm as a Prerequisite
for Criminal Liability, 23 UCLA L. REV. 266 (1975) (defending a purely objective theory of
justification), with George Fletcher, The Right Deed for the Wrong Reason: A Reply to Mr.
Robinson, 23 UCLA L. REV. 293 (1975) (arguing that full justifications must be both subjective
and objective). Fletcher in particular is widely credited for having put the justification/excuse
distinction on the contemporary scholarly agenda. See Joshua Dressier, Justifications and
Excuses: A Brief Overview of the Concepts in the Literature, 33 WAYNEL. REV. 1155, 1159 &
n.13 (1987) (citing authorities).
2. The list of Anglo-American scholars who have written on the subject includes (though
is hardly limited to) Larry Alexander, Joshua Dressier, John Gardner, Kent Greenawalt,
Jeremy Horder, Heidi Hurd, Douglas Husak, Sanford Kadish, Michael Moore, J.C. Smith, and
Jeremy Waldron. Relevant works are cited infra passim. This Article does not explore
continental approaches to the justification/excuse distinction.
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conduct."3 In fact, at a recent meeting of the Criminal Law Section of
the American Association of Law Schools, Joshua Dressler cited
theorists' resolution of the justification/excuse problem as the leading
illustration of the successes that criminal law theory has achieved over
the past couple of decades.4 The solidity of this consensus has freed
theorists to focus on subordinate questions, joining issue most notably
on the question of whether justifications are "subjective"-turning
upon the actor's reasons for acting-or "objective"-involving only
facts independent of the actor's beliefs and motives.5
I believe that the prevailing consensus is wrong. Instead, I argue,
the distinction between justification and excuse for purposes of
taxonomizing criminal law defenses is only this: A justified action is
not criminal, whereas an excused defendant has committed a crime
but is not punishable. To readers only marginally acquainted with the
relevant literature, this claim might seem far from extravagant, for
occasional statements to the same effect can be found in the case law
and commentary.6 Despite such statements, however, this view has
wanted for systematic development. Indeed, theorists have seemingly
not appreciated just how this formulation of the distinction differs
from the orthodox one, nor what consequences follow.
This Article attempts to remedy that defect. It proceeds as
follows. Part I first presents the prevailing conceptualization of the
justification/excuse distinction in contemporary criminal law
scholarship-what I term the "substantive equivalence thesis." It then
criticizes this view by showing that persons who engage in morally
justified conduct may not be justified in law, and that criminal
defenses most plausibly denominated as justifications extend to
morally unjustified conduct.
3. George P. Fletcher, The Right and the Reasonable, 98 HARV. L. REV. 949, 958 (1985);
see also, e.g., GEORGE FLETCHER,RETHINKINGCRIMINALLAW 759 (1978) ("Claims of
justification concede that the definition of the offense is satisfied, but challenge whether the act
is wrongful; claims of excuse concede that the act is wrongful, but seek to avoid the attribution
of the act to the actor.").
4. Joshua Dressier, What is the Point of Teaching and Scholarship in Criminal Law and
Procedure?, Presentation at the American Association of Law Schools Conference on Criminal
Justice, Washington, D.C. (June 11, 2000); cf Alafair S. Burke, Rational Actors, Self-Defense,
and Duress: Making Sense, Not Syndromes, Out of the Battered Woman, 81 N.C. L. REV. 211,
218 n.19 (2002) (describing the justification/excuse distinction as constituting "a vital strain of
the scholarly literature").
5. For a sound overview of the subjective/objective debate, see Russell L. Christopher,
Mistake of Fact in the Objective Theory ofJustification: Do Two Rights Make Two Wrongs Make
Two Rights... ?, 85 J. CRIM.L. & CRIMINOLOGY
295, 295-303 (1994).
6. See infra notes 38-40 and accompanying text.
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Part II introduces and defends a competing account-the
"structural equivalence thesis"-pursuant to which justifications and
excuses play the same role in the structural logic of moral and legal
reasoning, even though their substantive content may differ.
Specifically, a justification serves to qualify a norm of behavior by
providing that one who is justified does not violate the governing
norm; an excuse serves to release one who has violated a norm from
some or all of the consequences that ordinarily attach to the norm
violation. One question this conceptualization raises is how to
determine whether any given defense is more properly categorized as
conferring permission (thus serving as a "justification") or as making
an offender unpunishable (thus serving as an "excuse"). This Part
argues that the language of the governing statute is not conclusive
and that the answer is instead a sociological fact (potentially difficult
to discover and inherently contestable) about that particular criminal
law regime.
The question of whether there exist any intrinsic or natural
substantive constraints on the classification of defenses as
justifications or excuses is further pursued in Part III, which takes up
the long-running debate over whether justifications must be
"subjective" or "objective." I argue that this is principally a debate
over policy broadly conceived, not-as it so often purports to be-a
matter of conceptual analysis. In developing this argument, this Part
pays particular, and critical, attention to the most important and
theoretically ambitious proposal for comprehensive criminal law
reform of recent years-Paul Robinson's draft codes.7
Part IV explores two further implications of the structural
equivalence thesis. It shows, contrary to prevailing wisdom, that
proper conceptualization of the justification/excuse distinction by
itself generates no particular consequences for the permissibility of
assistance or interference by third parties. It also argues that trying to
self-defense and protection of
classify existing defenses-like
property-is a perilous enterprise insofar as these putative defenses
are really defense clusters, not discrete defenses. With this caveat in
mind, the final Part nonetheless offers some thoughts about the
proper classification of duress and provocation.
All of this is in service of a broader ambition. That ambition is
not, however, to demonstrate just how important the
7.

See

generally

PAUL

H.

ROBINSON,

STRUCTURE

AND

FUNCTION

LAW (1997).
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justification/excusedistinction is for purposes of marking legal, as
distinct from moral, categories. To be sure, so long as scholars are
going to employ it, it's importantthat they get the distinctionright.
But whether they should employ it at all is a separate question, one
about which I'm frankly skeptical. Rather, by highlighting the
difference between conceptual and normative reasoning in this one
heavily mined context, I hope to focus scholars' attention on the
importanceof distinguishingtheir substantive,normative arguments
from their conceptual or logical ones. This lesson-which does not
presupposethat argumentsof the latter sort are purely "factual,"and
thus does not depend upon a strong version of the fact/value
distinction-can pay dividends not just for theorists of the criminal
law, but acrossdomainsof legal scholarship.
I. MORAL THEORY AND THE SUBSTANTIVEEQUIVALENCE THESIS

Contemporarycriminallaw scholarshipcommonlysorts defenses
into three broad classes:justifications,excuses, and a third category
variously termed defenses of law enforcement policy, or
"nonexculpatorydefenses," or the like.8Although core instances of
each category are readilyidentifiedwithout the need for an explicitly
agreed-upon definition-necessity is a justification, insanity is an
excuse, the statute of limitationsis a policy defense-scholars have
struggled to fine-tune these distinctions.9 In particular, a vast

8. See, e.g., Paul H. Robinson, Criminal Law Defenses: A Systematic Analysis, 82 COLUM.
L. REV. 199, 229-32 (1982) (terming the third category of defenses "nonexculpatory defenses");
ESSAYSIN THECRIMINALLAW82 (1987)
cf SANFORDH. KADISH,BLAMEAND PUNISHMENT:
(categorizing defenses as based on law enforcement policy or culpability, with culpability
defenses including the two subcategories of justification and excuse); MICHAELS. MOORE,
PLACINGBLAME482 (1997) (dividing defenses, first, "between extrinsic policy defences and
culpability defences," and then subdividing the latter into justifications and excuses).
9. Any general comments about common doctrinal defenses like "necessity" risk
miscommunication because the term is familiar to all criminal lawyers but differs in precise
content across jurisdictions. When speaking of necessity, I will be referring to the "lesser evils"
defense, no matter the source of the danger. See, e.g., MODELPENALCODE ? 3.02(1)(a) (1962)
("Conduct that the actor believes to be necessary to avoid a harm or evil to himself or to
another is justifiable, provided that ... the harm or evil sought to be avoided by such conduct is
greater than that sought to be prevented by the law defining the offense charged."). I use
"duress" in a generic sense to refer to situations in which the defendant acted in the face of
substantial pressures but did not choose the lesser evil. The precise extent and manner in which
this sense of duress is realized in actual doctrine-such as whether it extends to "duress of
circumstances" as well as to do-it-or-else commands issued by another person, and whether it is
available in homicide cases-are matters of positive law with regard to which my references to
"duress" simpliciter are intended to remain flexible.
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literature has developed concerning justification and excuse,
exploring such questions as the practical implications of the
distinction, and which doctrinal defenses belong in which category.
However, the chief concern of contributors-and the logically prior
one-has been to identify the conceptual difference between these
two categories of defense.
A.

The Standard Account

A first cut at the difference between justification and excuse
starts by recognizing that, unlike the third category of nonexculpatory
policy defenses, "justification" and "excuse" are not uniquely legal
terms. According to the standard account in ethics, justified action is
not wrongful whereas excused action is wrongful conduct for which
the actor is not "morallyresponsible,"'0 in the particularsense of not

being blameworthy."It is not surprisingtherefore that the standard
10. "Responsible" is a notoriously ambiguous term in normative discourse. (For the classic
AND RESPONSIBILITY
211-30 (1968). An
taxonomy, see generally H.L.A. HART, PUNISHMENT
important recent examination, in part critical of Hart's account, is PETER CANE,
IN LAWAND MORALITY(2002).) Thus, I cannot exclude the possibility that I
RESPONSIBILITY
have misinterpreted some authors' unqualified or unelaborated references to "responsibility" or
"moral responsibility." Nonetheless, I am reasonably confident that the statement in text fairly
represents what authors mean by "responsible" in this context.
11. The locus classicus of this distinction (albeit of modern vintage) is J.L. Austin, A Plea
OFTHEARISTOTELIAN
SOCIETY1 (1956-57). See, e.g., id. at 2
for Excuses, in 57 PROCEEDINGS
("In the one defence, briefly, we accept responsibility but deny that it was bad: in the other, we
admit that it was bad but don't accept full, or even any, responsibility."). For a recent
exploration of some of the philosophical issues concerning justification and excuse, see
SUZANNEUNIACKE,PERMISSIBLE
KILLING:THE SELF-DEFENSE
JUSTIFICATION
OFHOMICIDE
9-30 (1994).
On the view described in the text, to reiterate, no conduct is all-things-considered
wrongful, yet justified because the presence of a justification renders presumptively or
seemingly wrongful conduct not wrongful. See John Gardner, In Defence of Defences, in
FLORESJURISET LEGUM:FESTSKRIFT
TILLNILS JAREBORG1 (Uppsala: Iustus Forlag 2002),
available at http://users.ox.ac.uk/-lawf0081/defences.pdf (last visited Sept. 9, 2003) (on file with
the Duke Law Journal) ("According to the 'closure' view, no action is wrong unless it is wrong
all things considered, i.e. taking account of both the reasons in favour of performing it (the pros)
and the reasons against performing it (the cons)."). On a minority view powerfully developed by
Martha Nussbaum and recently endorsed by John Gardner, a justification qualifies wrongdoing
but does not extinguish it: wrongful but justified conduct remains wrongful (albeit far preferable
to wrongful and unjustified conduct). See MARTHA C. NUSSBAUM, THE FRAGILITYOF
GOODNESS:LUCKAND ETHICSIN GREEKTRAGEDYAND PHILOSOPHY
25-50 (1986); Gardner,
Gardner dubs "the closure view"--is so
supra, at 3. Because the former view-what
predominant, and because to attempt an even minimally adequate defense of it would
significantly expand an already long Article, I will assume it here without giving the competing
position the attention it doubtlessly deserves.
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account among criminal law theorists follows identical lines: A
defense is a justificationif it renders the actor's conduct not morally
wrongful, whereas it is an excuse if it renders morally wrongful
conductnot blameworthy.12
(See Figure 1.) This view is capturedalso,
Two quick points, though. First, although Gardner is surely right that some duties-most
especially the duty to show regret-arise from justified actions, id. at 7-8, this is not, I think,
because the justified action remains wrongful. Rather, it's because the justified action has
produced some unfortunate state of affairs (such as injury to another person) about which it is a
mark of decency, and perhaps a duty of empathy, to feel regret. Tellingly, this duty to express
regret arises even from conduct that (on most accounts) is not wrongful at all-such as
nonnegligently causing injury to a negligent victim. Precisely for this reason, I think, Nussbaum
takes pains to argue that justified wrongdoing is "occasion not only for regret but for an
emotion more like remorse." NUSSBAUM,supra, at 27. Presumably, that is, a duty to feel and
show remorse tracks wrongdoing: it does not exist absent wrongdoing and it cannot be mooted
by justification. See id. at 43 (stating that the expression of remorse, unlike mere regret, is an
admission of a defective action). I am just not persuaded that Nussbaum proves out either
component of this two-part claim. What Nussbaum's subtle analysis does show, it seems to me,
is that one's failure to experience appropriate emotions and attitudes when faced with a moral
conflict can make one blameworthy. See, e.g., id. at 33 (describing, as "the central theme in the
Chorus's blame of Agamemnon," that "he adopted an inappropriate attitude towards his
conflict, killing a human child with no more agony, no more revulsion of feeling, than if she had
indeed been an animal of a different species"). Of course, this does not entail that the killing, if
justified, remained wrong.
Second, I do not believe that the central claims of this Article depend upon acceptance of
the "closure" conception of wrongdoing and justification. Although I defend a different
conception of the justification/excuse distinction than does Gardner, see infra note 124 and
accompanying text, it seems to me that his rejection of the closure view of justification does not,
by itself, threaten either the structural equivalence thesis set forth in Part II of this Article, or
the implications of that thesis spelled out in Parts III and IV. Again, however, I acknowledge
that this contention is asserted but not defended.
12. See, e.g., MODELPENALCODE, Introduction to Art. 3, at 2-3 (1985) (observing that
"the Code makes a rough analytical distinction between excuse and justification as defenses to a
criminal prosecution," seeming to map that distinction onto the "ordinar[y]" view that justified
conduct "is thought to be right, or at least not undesirable" and that excused conduct "is
thought to be undesirable but that for some reason the actor is not to be blamed for it," and
expressing "skepticism that any fine line between excuse and justification can sensibly be
drawn" due to the presence of "troublesome borderline cases"); MOORE,supra note 8, at 483:
[J]ustifications answer a different moral question than do excuses ...
... When an action is justified, any prima facie wrongfulness is eliminated by the
other (and good) attributes of the action; when an action is excused, it is still wrongful
but the actor cannot be held responsible for it because she is not culpable.
ALAN NORRIE,CRIME,REASON,AND HISTORY154 (1993) ("[A]s a justification .... no wrong
act has been done.... As an excuse..,. the focus moves from the question of the value of the
act to the position, condition or circumstances of the actor and their effect on his culpability.");
Laurence A. Alexander, Justification and Innocent Aggressors, 33 WAYNEL. REV. 1177, 1177
(1987) (stating excuse lies when the actor is "absolve[d] ... of responsibility," while justification
lies when the actor engaged in "the morally correct action"); Burke, supra note 4, at 242-43
("Justification defenses operate when the defendant's act is the morally preferred option.... In
contrast, excuse defenses apply when the act itself is harmful, but when something about the
actor relieves her of moral culpability for the wrongful act."); Joshua Dressier, New Thoughts

This content downloaded from 130.91.146.35 on Wed, 8 Oct 2014 19:28:18 PM
All use subject to JSTOR Terms and Conditions

2003]

JUSTIFICATION AND EXCUSE

9

if imperfectly, by the maxim that criminal justifications speak to the
act, whereas excuses speak to the actor.13
Figure 1
The Standard Account

CriminalLaw
Act not wrongful
Act wrongfulbutActor Act wrongfulbutActor
not blameworthy
not blameworthy
Morality

Justification
Excuse

I Act not wrongful

About the Concept of Justification in the Criminal Law: A Critique of Fletcher's Thinking and
Rethinking, 32 UCLA L. REV. 61, 66 (1984) ("[A] justified act indicates at least that the
conduct is not wrongful; an excuse concedes the wrongfulness of the act, but asserts that the
actor should not be punished for her wrongful behavior, primarily because of psychological or
situational involuntariness." (footnotes omitted)); Kent Greenawalt, The Perplexing Borders of
Justification and Excuse, 84 COLUM.L. REV. 1897, 1897 (1984) ("If A's claim is that what he did
was fully warranted... A offers a justification; if A acknowledges he acted wrongfully but
claims he was not to blame ... he offers an excuse."); Heidi M. Hurd, Justification and Excuse,
Wrongdoing and Culpability, 74 NOTRE DAME L. REV. 1551, 1558 (1999) ("Justified actions
should be conceived of as right actions, while excused actions should be conceived of as wrong
actions done nonculpably."); Dan M. Kahan & Martha C. Nussbaum, Two Conceptions of
Emotion in Criminal Law, 96 COLUM.L. REV. 269, 318-19 (1996) ("Justifications are said to
identify acts that produce morally preferred states of affairs .... Excuses, in contrast, are said to
identify circumstances in which an act is wrongful but the actor blameless." (footnotes
omitted)); David A.J. Richards, Self-Defense and Relations of Domination: Moral and Legal
Perspectives on Battered Women Who Kill: Introduction, 57 U. PITT. L. REV. 461, 462 (1996)
("[A] person entitled to the defense [of justification], otherwise guilty of legal wrongdoing, has
done nothing wrong. In contrast, a defense of excuse.., does not negative the wrongdoing of
the act, but focuses on the lack of culpability of the offender ... ").
The "not blameworthy" formulation applies, of course, to "full excuses." In cases of
partial excuse, the actor is deemed (merely) "less blameworthy"-i.e., less blameworthy than is
supposed paradigmatic for that offense.
13. See, e.g., 1 PAULROBINSON,CRIMINALLAWDEFENSES100-01 (1984):
Justified conduct is correct behavior that is encouraged or at least tolerated. In
determining whether conduct is justified, the focus is on the act, not the actor. An
excuse represents a legal conclusion that the conduct is wrong, undesirable, but that
criminal liability is inappropriate because some characteristic of the actor vitiates
society's desire to punish him .... The focus in excuses is on the actor.
Michael D. Bayles, Reconceptualizing Necessity and Duress, 33 WAYNE L. REV. 1191, 1203
(1987):
Generally, justifications admit that conduct satisfies the definition of an offense but
the conduct is not wrongful since such conduct is justifiable in the totality of
circumstances. Justifications focus on acts....
Excuses, on the other hand, admit that an actor's conduct is wrongful but we can not
properly hold the actor responsible for his behavior. Excuses focus on the actor.
CRIMINALLAW,supra note 3, at 458-59.
FLETCHER,RETHINKING
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This supposed distinctionhas provoked criminallaw scholarsto
investigate nice moral questions. Two questions have predominated
in the literature.First, is wrongfulnessdetermined "subjectively"in
terms of the actor's reasons for acting, or "objectively"in terms of
facts independent of the actor's beliefs and motives-usually such
facts as whether her deed in fact producesa net societal benefit or at
least produces no socially recognized loss? Put another way, does
wrongfulness depend upon "reasons" or "deeds"?14 Second, if
wrongfulness is determined subjectively,is it true that actions are
"justified"when the act is merely permissible,or must it be morally
right?15
These are, to be sure, interestingquestions of moral theory. But,
preciselyfor that reason, they do not speak to the logicallypriorissue
with which we are here interested-namely, the nature of the
conceptual distinctionbetween justificationand excuse for purposes
of the criminal law. Insofar as that is our interest, we can safely
bracketthese much-debatedquestionsof ethics.For, I shall argue,the
distinctionbetween justificationand excuse, as concepts relevant to
14. This opposition has been couched in a variety of ways. Most frequently, the line is
drawn between subjective and objective theories of justification, e.g., Greenawalt, supra note 12,
at 1915-18, or reasons versus deeds, Paul H. Robinson, Competing Theories of Justification:
45 (A.P. Simester & A.T.H. Smith eds., 1996).
Deeds vs. Reasons, in HARMAND CULPABILITY
Other theorists speak in terms of agent-perspectival and objective theories, UNIACKE,supra
note 11, at 17 & n.16; epistemic and non-epistemic theories, Hurd, supra note 12; and
approaches based on explanatory reasons or guiding reasons, John Gardner, Justifications and
Reasons, in HARMAND CULPABILITY,
supra, at 103-06.
I take all these formulations to aim at roughly the same distinction, namely that
justifications could depend either on an actor's reasons for engaging in a prima facie wrong
(even if those reasons are based on mistaken beliefs about the relevant facts), or on the actual
state of affairs that the actor brings about. It is true that, by their plain terms, some of the
pairings appear to contrast objective facts with the actor's beliefs, whereas others contrast
objective facts with the actor's motives. This is a difference because even if A shoots B actually
believing that if she does not then B will shoot C, it is possible that such a belief plays no part in
motivating or explaining her decision to shoot B. But I assume that those non-objective
approaches which formally turn on an actor's beliefs and not on her reasons recognize that her
explanatory reasons are what matter and speak in terms of beliefs only because it's a more
easily administered proxy. To signal that the conception of justification I defend can turn upon
beliefs, reasons, objective facts, or on some combination of the three, I will generally refer
interchangeably to "subjective" and "reasons" approaches on the one hand, and to "objective"
and "deeds" theories on the other. To simplify, subjective and reasons theories of justification
care about an actor's beliefs; objective and deeds theories do not.
15. See, e.g., UNIACKE, supra note 11, at 9-56, 130-55 (contrasting permissible self-defense
with permissible and moral self-defense); Dressier, supra note 12, at 81-87 (arguing that
justifiable conduct is not just tolerable, but right in a moral sense); Greenawalt, supra note 12, at
1904 (discussing the moral difficulty in claiming that less than ideal but still permissible acts
are justified).
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the criminallaw, cannot simplyreplicateor mirrorthe distinctionthat
obtains in moral theory: the categories of morally and criminally
justifiedconductconstituteoverlappingbut distinctsets.
B. TheStandardAccount Rebutted
Rebuttal of the standard account is straightforward.First, it is
empiricallyfalse that the categories of morallyand criminallyjustified
conduct are extensionally identical. Second, there appears no basis
for concludingthat the extensionaldivergenceis producedby any sort
of conceptual error.Naturally,it remains open for one to argue that,
for reasons of policy broadly construed,the substantivecriminallaw
should be structuredin such a way as to extend justificationdefenses
to all, and to only, such conduct as is morallyjustified. Likewise, one
could reasonablyargue that the law should extend excuse defenses to
all, and to only, such conduct as is morally excused. But any such
argumentswould be wholly normative;they provide no guidance for
understanding the conceptual framework of defenses in those
jurisdictions(probablyall of them) that resist this advice.
1. Not All Morally Justified Conduct Is CriminallyJustified.
Consider some familiar candidates for morally justified civil
disobedience-say, the civil rights sit-ins, or medically indicated use
of marijuanaby severely ill persons, or distributionof hypodermic
needles to drugaddictsin order to combat the spreadof AIDS, or the
disruptionof abortionclinics.16In none of these cases is the defendant
likely to have a valid legal defense. When the legislature can be
understood to have already anticipated such possible claims of
necessity, and nonetheless to have adopted, or refused to modify, a
criminal ban, the necessity defense does not lie.17 And with good
reason. As the commentary to the Model Penal Code (MPC)
explains, the necessity defense carves out an across-the-board
exception for those unanticipated circumstances in which the
legislature would not want a general prohibition to apply.1s It is

16. Actual cases involving these situations are discussed in SANFORD H. KADISH &
CRIMINALLAWAND ITSPROCESSES
865-67 (6th ed. 1995).
STEPHENJ. SCHULHOFER,
17. See, e.g., MODEL PENAL CODE ? 3.02(1)(c) (1962) (extending the necessity defense
only so long as "a legislative purpose to exclude the justification claimed does not...
plainly appear").
18. Id. ? 3.02(1) cmt. at 13; see also United States v. Oakland Cannabis Buyers' Coop., 532
U.S. 483, 491 (2001) ("Under any conception of legal necessity, one principle is clear: The
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therefore implicitly rejected for those circumstances that might have
been more specifically accommodated, but were not. Consequently,
in any of the above circumstances, a defendant's only hope for
exculpation lies formally outside the doctrinal parameters of the
substantive criminal law, as through the exercise of prosecutorial
discretion or jury nullification. At least some morally justified
conduct,it seems, is not criminallyjustified.'9

Advocates of the standard conceptualization of justifications
could perhaps respond as follows: Even if many unlawful acts
(perhaps or perhaps not including any of those listed above) are
morally justified absent a legal prohibition, such acts cannot be
morally justified in the face of a legal ban, given the moral imperative
to obey the criminal law.
Yet this response fails. First, the theory of political obligation
upon which this attempt to save the substantive equivalence thesis
rests is implausible. Let us suppose that, in any morally legitimate
political system, criminal rules assume some moral force simply by
virtue of their adoption, and that the mere existence of a criminal ban
is therefore a consideration to be taken into account in the overall
moral calculus. Nonetheless, very few legal or political theorists
believe that the mere existence of a legal ban necessarily renders
morally unjustified all action that would be morally justified in the
strong sense absent the legal prohibition.20 Even if the existence of a
criminal ban on given conduct always provides a reason not to engage

in that conduct, and even if it would often constitute a reason of
overridingforce not to engage in it, for purposesof moral as opposed
to legal analysis,it does not provide a necessarilydecisive reason not
to engage in it.
Furthermore,the responsefares no better even were we to adopt
an account of political obligation pursuantto which disobedience to
law is always and necessarily morally wrongful. True, this account
defense cannot succeed when the legislatureitself has made a 'determinationof values.'"
(quoting 1 W. LAFAVE& A. SCOTT,SUBSTANTIVE CRIMINAL LAW ? 5.4, at 629 (1986))).
19. I hope it is obvious that I am taking no position on which, if any, of the offered
candidatesfor moraljustificationare actuallymorallyjustifiedunder the best moraltheory. If
you think that none of these actions would be morallyjustified,feel free to supplyyour own
favoriteexampleof whatyou considerto be morallyjustifiedcivil disobedience.The point will
remainthe same.
20. For a clear and concise recent summaryof the debate, see Leslie Green, Law and
AND PHILOSOPHY
OF LAW 514
Obligations, in THE OXFORDHANDBOOKOFJURISPRUDENCE

(JulesColeman& Scott Shapiroeds., 2001).
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would seem to nullify the set of morally justified action that is
criminaland not justifiedin law. But it does so as a mere tautology;it
tells us nothing about the nature of justification defenses in the
criminallaw, which is precisely what criminallaw theorists who mine
this terrain are purportingto explore. Consequently,even if we are
prepared to accept the strong version of political obligation, I think
that criminallaw theorists who equate justificationsof morality with
justificationsof criminal law must be understood to be referringto
what morality commandsor permits as a pre-legal matter. They are
not referringto what moralitypermits as a function of a substantive
theory of political obligation married to the contingencies of what
defenses the criminallaw happensto confer. Contraryto the standard
account, then, there can be morally justified actions that are not
legallyjustified.21
2. Not All CriminallyJustified ConductIs Morally Justified.A
simple hypothetical demonstrates that the converse is true as well:
Not all criminallyjustifiedconductis morallyjustified.
Imagine an actor, Albert, who employs deadly force in selfdefense in circumstancesin which completely safe retreat would have
been easy. (To make matters more stark, assume if you like that the
assailant, Bushrod, was old, deranged, and physically disabled, and
21. As Austin put the point:
Suppose an act innocuous,or positively beneficial,be prohibitedby the sovereign
underthe penaltyof death;if I committhis act, I shallbe triedand condemned,and if
I object to the sentence,that it is contraryto the law of God .... the Courtof Justice
will demonstrate the inconclusivenessof my reasoning by hanging me up, in
pursuanceof the law of whichI have impugnedthe validity.
JOHNAUSTIN,THE PROVINCEOFJURISPRUDENCE
DETERMINED,Lecture V, at 133-34 (David

Campbelland PhilipThomaseds., 1995)(1832).
To be sure, the principle"lex injustanon est lex" (an unjust law is not a law) would
seeminglyentail that the putativelaw which denies a defense in cases of moraljustificationis
not a "law"at all. Obviously,I cannotin this space seek to rebut this particularsort of natural
law theory.But an extended discussionis probablyunnecessarygiven the very real doubt that
any moderntheoristof naturallaw acceptsthis maxim.See generallyBrianH. Bix, NaturalLaw:
OF
AND PHILOSOPHY
The Modern Tradition, in THE OXFORDHANDBOOKOFJURISPRUDENCE

LAW,supra note 20, at 61. And even if that's not so, I am unawareof any proponentof the
standardaccountof the justification/excusedistinctionwho defends that view as nothingmore
than a corollaryof the lex injustaprinciple.Perhapsthis is in part because the principle,even
were it sound, would still not be quite enough to maintainthe standardaccount;its adherents
would still have to confront the challenge to be discussed in the immediately following
subsection.Thatis, they wouldhave to explaineither why a criminallaw that extendsa defense
in cases of morallyunjustifiedconductis also not a "law,"or why suchdefenses cannotcount as
a "justification"even as a matter of legal taxonomy. See infra notes 22-29 and
accompanyingtext.
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that Albert concedes after the fact that he was aware of the
opportunityfor safe retreat at the time.)22If this occurredin one of
the many jurisdictionsthat does not require retreat (especially from
the actor's own home),23 Albert has a valid defense in law. On a
consequentialist rationale, however, Albert's action was very
probablynot the right thing to do as retreat would have produced a
net social benefit. If this is so, then Albert is not likely to be justified
on an objective (or deeds) theory.24A justification will be hard to
support on a subjective (reasons) theory as well, for surely few
nonconsequentialistmoral theories would conclude that Albert acted
rightlyin choosingnot to retreat.Indeed, it is at least arguablethat he
did not even act morallypermissibly,in which case he would not even
have a moral justificationin the weak sense. It is very possible, in
short, that Albert's perfect legal defense is not, morally speaking, a
justification.25

Of course, one can argue that Albert should not be granted a
defense. But then we're engaged in substantive argument, not
conceptual analysis. If we agree that the mere existence of the
defense raises no logical or conceptual problem (regardless of
whether it's good policy), it seems again that legal justificationsare
not identicalto moraljustifications.
To recap, this brief argumentagainstthe substantiveequivalence
thesis has proceeded as follows: (1) The criminallaw might grant a
defense to someone who uses deadly force in self-defense even under
22. The rudiments of this hypothetical are presented in Kent Greenawalt, Justifications,
Excuses, and a Model Penal Code for Democratic Societies, 17 CRIM. JUST. ETHICS14, 25
(1998).
23. The Model Penal Code, for instance, imposes no duty on actors to retreat from their
own homes, even when the assailant is a co-occupant. MODELPENALCODE ? 3.04(2)(b)(ii)(A)
(1962).
24. I assume here that objective theories of moral justification are likely to be
consequentialist and subjective theories nonconsequentialist. My argument, however, does not
depend upon this assumption.
25. Another piece of evidence suggesting that conduct can be legally justified but not
morally justified emerges from the facial difference between the "subjective" and "reasons"
theories of justification. See supra note 14. Actual criminal codes often draft justification
defenses to refer only to actors' beliefs, not to their motivation. See, e.g., MODELPENALCODE
? 3.02(1) (requiring that the actor believe his conduct to be necessary to qualify for
justification). But a moral theory that evaluates conduct on the basis of something other than
objective facts is almost certain to care about the actor's explanatory reasons, not only her
beliefs. Paul Robinson takes this fact as some evidence of the conceptual poverty or confusion
besetting current subjective approaches to justification, and thus as indirect support for a deeds
theory. ROBINSON,supra note 13, at 49-50. It might instead be taken to reinforce the revised
conception of criminal justifications introduced infra Part II.
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circumstancesin which he could easily have retreated; (2) such a
defense, if granted,would be, legally speaking, a justification;but (3)
on most plausiblemoral theories, such conduct would not be morally
justified; therefore (4) not all legal justifications are moral
justifications.But perhaps this conclusion is too hasty. If it is, the
error seems most likely to lie with premise (2). That is, maybe if the
criminallaw recognizes a defense under the circumstancesspecified,
that defense is not, as a matter of legal taxonomy, a justification.
Maybe it is something else. And if it is something else, then this
mundaneexample would not supportthe conclusiondrawn.
Now, if our supposed defense is not, legally, a justification,what
else could it be? Recall that standard taxonomies of criminal law
defenses endorsed by proponents of the substantive equivalence
thesis contain three broad classes: justifications, excuses, and
"nonexculpatory"defenses of law enforcement policy.26Under this
taxonomy, if Albert is not legally justified, then he is either legally
excused or the beneficiary of a nonexculpatory defense. Let's
considerthese possibilitiesin turn.
Unfortunately,the suggestionthat Albert's defense is, legally, an
excuse will not avail proponentsof the substantiveequivalencethesis.
If Albert is legally excused, then, according to substantive
equivalence, he must be morally excused too. But the assertion that
Albert is excused as a moral matter-hence that his criminaldefense
is also, taxonomically, an excuse-is easily resisted. Why, after all,
should those who believe that Albert's action was not morally
justified-even in the weak sense of being morallypermissible-agree
that he is not morallyblameworthyfor the killing?It can't be because
the criminal law permitted him to act as he did, for criminal law
permissions surely do not confer moral blamelessness. Lots of
blameworthyacts-lying, promise-breaking,many forms of gratuitous
cruelty to animals-are criminallypermissible. It is very plausible,
therefore, to adjudge Albert blameworthy for sitting calmly in his
chair, waiting patiently to kill the slowly advancing Bushrod.
Furthermore,members of the communityand legislators alike could
unanimouslyagree that Albert's conduct was not morallyjustified in
either strong or weak senses and that he was morally blameworthy,
and nonetheless rationally continue to favor extending a defense in
circumstances like Albert's. Decisionmakers could reasonably
believe, for example, that most people will retreat if they can, no
26.

See supra note 8 and accompanying text.
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matter what the law allows, and fear that ex post adjudicationsof
whether safe retreat would have been possible are too likely to
produce false positives (thus resultingin punishmentof morally and
legally innocent persons) and to put excessive pressure on lawabidingfolk to attemptretreatsthat are in fact unsafe.27
So, if premise (2) fails, it must be because Albert's defense is a
non-exculpatorydefense of law enforcementpolicy.28This possibility
cannot be absolutelyruled out. But it comes at the cost of trivializing
the very taxonomy of criminal law defenses that theorists of the
justification/excuse distinction seem to think is so important.
Defenses respondto, and are shaped by, a varietyof considerationssuch as whether the conduct is not morally wrongful;whether the
actor, albeit engaged in morallywrongfulconduct,is not likely to be
morally blameworthy;and whether there exist reasons, apart from
considerationsof moralwrongfulnessand moral blameworthiness,for
not punishingthe actor.This is clearlytrue. But so what? If this is all
we can say, the enterpriseof trying to categorize defenses becomes
puzzling. A taxonomy should be more revealing than a bare list of
reasons. Yet if the standard tripartite taxonomy of criminal law
defenses is conceptuallysound, and if Albert's defense29falls within
the nonexculpatorytaxon as opposed to the justificatorytaxon, the
illuminatingpower of the taxonomy seems lost. It adds no apparent
value to a mere laundrylist of the diverse reasons for allowing any
particular conduct or circumstances to serve as a defense to a
criminalcharge.

27. These pointsare madein Greenawalt,supranote 22, at 25.
28. Strictlyspeaking,this statementis too strong.If Albert'sdefense is, legally speaking,
neitherjustificationnor excuse,then it "must"be a nonexculpatorydefense of law enforcement
policy only so long as those three categoriesexhaustthe relevanttaxa.But it is alwaysopen for
a proponent of substantiveequivalenceto avoid having to grant any profferedexample of
legally justified conduct that is not morally justified by simply multiplyingthe proposed
categoriesof legal defenses.The responseto sucha move, though,wouldnot be to demonstrate
that the examplecannotfall withinany of the newlyproposedtaxa.Thisis a futile way to attack
a moving target. The better response is to articulateand defend an alternativeand more
satisfyingway to conceiveof legaljustificationwhichcoversthe examplein question.Thatis the
task for PartII.
29. Notice that the fact that Albert could have safely retreatedand chose not to is not a
necessaryconditionfor satisfactionof the nominallegal defense that Albert will invoke-selfdefense. Had Albert been inclinedto retreatbut then (accurately)determinedthat safe retreat
would have been impossible,he would still be exculpatedon groundsof self-defense.And in
that circumstance,he probablywould be morallyjustified. So to treat Albert's defense as
nonexculpatoryis implicitlyto maintainthat self-defenseis sometimesa legal justificationand
sometimesa nonexculpatorydefense,dependingupon the factsof the individualcase.
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Furthermore,Albert's defense just doesn't look very much like
the other defenses customarily placed in the third category-e.g.,
statute of limitations, diplomatic immunity, double jeopardy. These
latter defenses appear united by a family of systemic concerns of a
different character than the sorts of worries that might support
extending self-defense to protect Albert in his killing of Bushrod.
This is highly impressionistic,to be sure. But if there is truth to it,
then to clump all these varied sorts of defenses under one heading
threatens to turn this third category into a shapeless residual
category, drained of whatever coherence it might otherwise possess.
These two considerations,perhaps among others, may help explain
why no theorist of whom I am aware has proposed that any part of
self-defense be classified as something other than either justification
or excuse.
In sum, then, Albert has a valid criminaldefense, even though,
very possibly, his conduct is neither morally justified (strongly or
weakly, objectively or subjectively), nor morally excusable. At the
risk of belaboring the point: Because the particularreasons why it
might be morally appropriate for the state to recognize a legal
justificationare so heavily dependentupon such considerationsas the
supposed inferior epistemic access enjoyed by post hoc factfinders
relative to the actor herself, they simply need not bear upon the
moral characterof the actor's conduct. And the suppositionthat this
defense is not a justification,but ratherfalls within the third category
of defenses involving "law enforcement policy," threatens to divest
the proposedtaxonomyof criminallaw defenses of conceptualas well
as practicalinterest. The most likely possibilityis simplythat Albert's
defense is, legally speaking, a justification, and therefore that
justificationdefenses need not be limited to morallyjustified conduct.
3. Summary. These brief examples demonstrate two things,
neither of which should surprise. First, conduct that is morally
justified on most theories of moral justificationcan lack any defense
under the criminal law. Second, a legal defense that seems most
intuitively classified as a justification can cover conduct that is not
morally justified on any plausible theory of moral justification. It
follows that, if there exists any sound and coherent distinction
between justificationand excuse for purposes of the criminallaw, it
cannot simply mimic the distinctionconventionallysupposed to exist
in ethics. The standardaccountis wrong.
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II. MORAL THEORY AND THE STRUCTURALEQUIVALENCE THESIS

Happily,there is an obvious response.Moralityand criminallaw
are both normative systems. In each, it is true that a claim of
justification defeats the prima facie judgment that the actor has
violated a norm, and that a claim of excuse defeats the presumption
that the actor is normativelyresponsiblefor the violation of a norm.
Thus justification and excuse are generic concepts in normative
reasoning,servingthe same logical functionin law and in morals.But
if so, they necessarilyhave different meaningsin the two systems to
the extent of the substantivedifferencesbetween the two systems in
terms of, respectively,the content of the prohibitorynorms, and the
principlesof ascription.
Section A introduceswhat it means for justificationsand excuses
to serve structurally or logically equivalent functions within the
normativesystems of conventionalmoralityand positive criminallaw,
while differing in substantive content. Section B briefly elaborates
upon the structural equivalence thesis by situating this revised
account in the justification/excuseliterature.In doing so, it sketches a
rough taxonomy of existing criminal law defenses. Section C
confronts one important question that the revised account raisesnamely, how we can determine whether a given defense is better
understoodas qualifyinga primafacie norm (hence is conceptuallya
justification) or as foreclosing punishment for violation of a norm
(hence is conceptuallyan excuse).
A. TheRevisedAccountIntroduced
The conventional view in moral theory holds that a justification
serves to qualify a moral norm so as to provide moral permissionfor
conduct that would be presumptivelywrongful.30Accordingto what I
will call "the structuralequivalencethesis,"then, a justificationwithin
the criminallaw means that conductwhichappearsat first blush to be
criminaldoes not, all things considered,violate the law. In contrast,
an excuse means that it is criminalbut not punistiable. (See Figure 2.)
Under this view, justificationsserve to qualifythe norm for purposes
both of ex post evaluationand ex ante direction.They supplementthe
prima facie norm so as to instruct the addressees regarding what
conduct the discourse allows. Excuses serve, only ex post, to relieve

30. See supranote 11 and accompanyingtext.
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an actor of responsibility-in the one system, moral responsibility, in
the other, criminal responsibility-for having violated a norm.31
Figure 2
The Revised Account
Meaning Within Normative System
Morality

CriminalLaw

Not wrongful

Not criminal

Claim

Normative

Justification

Defeats
norm violation
Defeats

Wrongful,but not Criminal,but not

responsibility

blameworthy

Significance
Excuse

punishable

That the distinction between "not criminal"(i.e., justified) and
"criminalbut not punishable"(i.e., excused) is not purely nominal is
well illustratedby the storied case of Dudley and Stephens.32Charged
with murderfor killing and eating the cabin boy while shipwrecked,
the defendantshad claimed that their conduct was necessaryto avoid
starvation.33The court denied the defense. As Lord Coleridge
explained:
We are often compelled to set up standards we cannot reach
ourselves, and to lay down rules which we could not ourselves
satisfy. But a man has no right to declare temptation to be an
excuse, though he might himself have yielded to it, nor allow
compassionfor the criminalto change or weaken in any mannerthe
legal definitionof the crime.34

Although the Dudley and Stephenscourt famouslydid not distinguish
between justificationand excuse,35 once these terms are distinguished
31. See, e.g., MOORE, supra note 8, at 405 (remarking on the conceptual priority of
forward-looking norms of wrongdoing over the backward-looking judgments of culpability).
32. The Queen v. Dudley & Stephens, 14 Q.B.D. 273 (1884).
33. Id. at 273.
34. Id. at 288.
35. The court had posed the issue thus:
Now it is admitted that the deliberate killing of this unoffending and unresisting boy
was clearly murder, unless the killing can be justified by some well-recognised excuse
admitted by the law. It is further admitted that there was in this case no such excuse,
unless the killing was justified by what has been called "necessity."...
It must not be supposed that in refusing to admit temptation to be an excuse for crime
it is forgotten how terrible the temptation was; how awful the suffering; how hard in
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and the issue of justification is explored, the question becomes
whether the criminal law should permit (or should be interpreted to
permit) killing under the circumstances of the case.36Affirmative and
negative answers could each be supported. But even if we accept
arguendo the court's judgment that Dudley and Stephens did violate
the criminal law, the question remains whether the court should
refrain from punishing them out of "compassion for the criminal" on
the grounds that they are not deserving of blame. To be sure, the
granting of an excuse (criminal but not punishable) would, as a
practical matter, "weaken" the criminal ban. But it would not, as a
logical or conceptual matter, "change... the legal definition." It
would have been perfectly coherent for the court to have determined
that Dudley and Stephens did violate the law (i.e., were not legally
justified) but nonetheless should not be punished because they were
not blameworthy (i.e., were legally excused). This would not have
been identical, in either logic or social meaning, to a judgment that
the defendants did not violate the criminal law, even though the most
salient practical consequence-the defendants' exculpation-would

have been the same in both cases.37
B.

The Revised Account Situated

I expect this distinction is neither unclear nor controversial.
Indeed, I readily acknowledge that the revised conceptualization here
advanced-what I have termed the "structural equivalence" thesisis not a radical innovation. Remarks to similar effect can be found
such trialsto keep the judgmentstraightand the conductpure.... But a man has no
rightto declaretemptationto be an excuse,thoughhe mighthimselfhave yielded to
it.... It is thereforeour dutyto declarethat the prisoners'act in this case was willful
murder,that the factsas statedin the verdictare no legaljustificationof the homicide.
Id. at 286-88 (emphasesadded).
36. Those circumstancescould be defined, variously, as those in which there existed
objectivenecessity,or in whichthe actorsactuallybelievedthere to be necessity,or in whichthey
actuallyand reasonablybelievedthere to be necessity.For presentpurposes,the distinctionsare
of no moment.Notwithstandingsome efforts by the court to problematizethe issue, it seems
fairlyclearthat all threeconditionsweresatisfied.
37. J.C. Smithis thereforemistakento chargethat "[i]tis beggingthe questionto declare
that [the Lordships]cannot 'allow compassionfor the criminalto change or weaken in any
mannerthe definitionof crime,'when the very issue before them is whetherthe personcharged
is a criminal and whether the definition of crime extends to his case." J.C. SMITH,
AND EXCUSEIN THECRIMINALLAW93 (1989). "The very issue" is, rather, two
JUSTIFICATION

separate issues that must be teased apart. A holding that the defendantswere not justified
amountsto a conclusionthat their conductfalls withinthe (complete)definitionof the crime.
But such a judgmentwould not be inconsistentwith a furtherjudgmentthat compassionfor
themwarrantsnot labelingeither"acriminal."
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scattered throughout the literature. Perhaps most notably, H.L.A.
Hart explained that "[i]n the case of 'justification'what is done is
regarded as something which the law does not condemn, or even
welcomes," whereas excuses lie when "the psychologicalstate of the
agent..,. exemplifiedone or more of a varietyof conditionswhich are
held to rule out the public condemnation and punishment of
individuals."38And as one respected American casebook puts it:
"Justificationdefenses state exceptions to the prohibitionslaid down
by specific offenses.... They qualify and refine the proscriptionsof
the penal law.... [D]octrines of excuse..,. recognize claims that
particularindividualscannot fairlybe blamed for admittedlywrongful
conduct."39 Several points need be made, though.

First, mere recitation of this view is no guarantee of
understanding.One Californiacourt, for instance, succinctly stated:
"Justificationdeclares the allegedly criminalact legal; excuse admits
the act's criminalitybut declaresthe allegedly criminalactornot to be
worthy of blame."40 But it immediately proceeded to conclude:
"Therefore, justification requires an objective evaluation of the
allegedly criminalact; excuse requiresonly a subjectiveevaluation of
the allegedly criminal state of mind."41As I will explain in detail
below, this is a non sequitur.42More generally,it is not uncommonfor
38. HART, supra note 10, at 13-14 (footnotes omitted).
39. RICHARDJ. BONNIEETAL., CRIMINALLAW324 (1997).
40. People v. Aris, 264 Cal. Rptr. 167, 179 (Cal. Ct. App. 1989).
41. Id.
42. See infra Part III. For another illustration, see DOUGLASN. HIUSAK,PHILOSOPHY
OF
CRIMINALLAW 187-223 (1987). Husak begins with a clear and, to my mind, seemingly accurate
statement of justification: "A defendant who alleges a justification contends that his conduct
was not legally wrongful in his particular circumstances, even though it may (or may not) have
satisfied each of the elements of a criminal offense." Id. at 189. Later, though, he concludes that
because "[j]ustifications... show conduct not to be wrongful... there is no reason why they
cannot be shared by confederates." Id. at 205. Strictly speaking this is true. But nobody suggests
that justifications "cannot" be shared by confederates; the disputed question, I think, is only
whether it can be the case that justifications "are not" shared by confederates. It is this that I
take Husak to be denying. Put otherwise, Husak seems to be contending that because
"[j]ustifications ... show conduct not to be wrongful," they must be shared by confederates.
However, the simple claim that justifications must be shared by confederates is false. See Part
IV.A.
Perhaps Husak's conclusion (as I have recharacterized it) would follow from his premise
were we to assume an objective theory of justification. That is, the "conduct" that a defendant
who alleges a justification defense contends was "not legally wrongful" may be limited, in
Husak's view, to aspects of behavior not including the actor's mental states. See, e.g., Douglas N.
Husak, Justifications and the Criminal Liability ofAccessories, 80 J. CRIM.L. & CRIMINOLOGY
491, 496 (1989) ("Justifications are defenses that arise from properties or characteristics of acts;
excuses are defenses that arise from properties or characteristics of actors."). But, of course, this
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an author to define justification in both legal and moral terms, in
which event the whole significanceof the shift from the standardto
the revisedconceptionis lost.43
Second, even those who appear to adopt what I have called the
revised view and might understandits implications(on which, more
shortly) generally appear not to recognize that it is far from the
prevailing understanding in the scholarly community.44As a
is not how "conduct"must be understood.See, e.g., MODELPENALCODE? 1.13(5) (1962)
(defining "conduct"to mean "an action or omission and its accompanyingstate of mind").
Moreover,as PartIII endeavorsto show,it is not howjustificationsmust be understood.Notice
articulationof
this, then:What appearson first or even second glance to be a straightforward
whatI have labeledthe revisedaccountof justification("A defendantwho allegesa justification
contends that his conductwas not legally wrongfulin his particularcircumstances...") may,
instead,be intendedto incorporatewithinit, as a definitionalmatter,contestableand contested
substantiveclaims.
43. Considerin this respectthe influentialwork of Kent Greenawalt,whose writingon the
distinctionbetween justificationand excuse is especially subtle and insightful.In his much
praised 1984 article, Greenawalt observed that, "[i]f the law's central distinctionbetween
justificationand excuse is to follow ordinaryusage,it will be drawnin termsof warrantedand
unwarrantedbehavior."Greenawalt,supranote 12, at 1903.Althoughit's not clear on its face
whether this refers to morally warrantedand unwarrantedbehavior (per the substantive
equivalencethesis) or legallywarrantedand unwarrantedbehavior,the contextstronglyconveys
the former.This is certainlyhow Greenawaltis often understood.See, e.g., GarrettEpps, Any
Which Way But Loose: Interpretive Strategies and Attitudes Toward Violence in the Evolution of
the Anglo-American "Retreat Rule", 55 LAW & CONTEMP.PROBS. 303, 305 (Winter 1992)

("ProfessorGreenawaltarguesthat a justifiedaction is 'warranted'and 'morallyappropriate,'
while an excusableactionis merely'not blameworthy'becausethe personwho commitsit is not
'fully responsible.'"(footnote omitted));Hurd,supranote 12, at 1563-64 (readingGreenawalt
to endorse a subjective theory of moral justification).Fourteen years later, Greenawalt
reiteratedhis centralclaimsin a shorterarticle,now writingthat, for purposesof the criminal
law, "[a] claim of justificationis a claim that one's act was warranted,that what one did was
right,or was withina legally permissiblerange of behavior."Greenawalt,supranote 22, at 16
(footnote omitted). Unfortunately,the notoriously ambiguous "or" makes this sentence
susceptibleto a range of interpretations.Least plausibly,the passage could be suggestinga
or
three-partdisjunction,such that a justificationdefenselies when one's actionis "warranted"
morallyrightor legallypermissible.Alternatively,it could mean that, for purposesof criminal
law, "warranted"is synonymouswith legallyright,whichis synonymouswith "withina legally
permissiblerange of behavior."But surely the most naturalreadingholds that an action is
"warranted"-hencelegally justified-if it is either"right"or "legallypermissible,"in which
case right must mean something other than legally permissible--hence, presumably, morally

right.For Greenawaltto definelegaljustificationsexplicitlyin termsof legalpermissibilityis, in
sum, a welcome advance. However, in my view, his definition will remain imprecise and
misleadingso long as it includesreference(howeverveiled) to moralrightness.Better to follow
Donald Horowitz'sadvice that we "beginthe discussionof exculpation"by "ban[ning]words
like warranted." Donald Horowitz, Justification and Excuse in the Program of Criminal Law, 49
LAW& CONTEMP.PROBS.109, 110 (Summer 1986).
44. One possible exception is B. Sharon Byrd, Wrongdoing and Attribution: Implications
Beyond the Justification-Excuse Distinction, 33 WAYNE L. REV. 1289 (1987), a largely astute

analysisthatwarrantsmore attentionthanit has apparentlyreceived.
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consequence, we find a great many commentators observing simply
that justifications mean that the conduct is "not wrongful"-with
most apparently intending "not morally wrongful," a small minority
perhaps thinking "not criminally wrongful," and the great majority, I
suspect, reading other unqualified references (without an eye for their
ambiguity) as conveying whatever meaning the author herself
favors.45 My objective, therefore, is to identify these two views, to
argue for the second, and to demonstrate why it matters.46
Third and relatedly, even those who correctly define criminal law
justifications as defeating criminality, as distinct from moral
wrongfulness, most often also define criminal law excuses as defeating
a
blameworthiness.47 This
of
the
suggests
conception
justification/excuse distinction that operates as a middle ground
between the standard formulation we have rejected and the revised
view just put forward. (See Figure 3.) This is intuitively sensible. And

yet, if true, it might seem to throw into doubt my earlier claim that
justification and excuse are generic concepts of normative reasoning,
serving the same logical function in morality and criminal law. It is
easy enough to appreciate either substantive equivalence (per the
standard account) or structural equivalence (per the revised account).
But this third matrix has the air of compromise about it. And where
compromise can so easily reign, strong claims of conceptual logic
often stand on shaky footing. How can we be so sure that justification
defenses in the criminal law have no necessary relationship to notions
of moral wrongfulness if excuse defenses under the same system
mean nothing other than that the defendant is morally blameless?
Some thoughts about this issue might enable us to understand more
clearly the relationship between legal and moral categories.

45. Compare the ambiguity that the traditional M'Naghten rule of legal insanity produces
in providing that the defendant must be exculpated if he did not know the nature of his act or
did not know that it was wrong. Many courts and commentators have noted the question
whether this means morally wrong or legally wrong. See, e.g., 2 JAMESF. STEPHEN,HISTORYOF
THECRIMINALLAW OF ENGLAND167 (1883). Surely, though, many others have simply failed
to notice a difficulty.
46. I do not mean to imply that there exist only two versions of the justification/excuse
distinction. Quite the contrary. Indeed, the leading English criminal law casebook offers this
third view: "An act is justified when we positively approve of it. It is merely excused when we
disapprove of it but think it is not right to treat it as a crime." SMITH& HOGAN, CRIMINAL
LAW 189 (9th ed. 1999).
47. See, e.g., supra notes 39 and 40 and accompanying text.
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Wrongfulbut not Criminalbut not
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blameworthy

blameworthy

Let me start by proposing a rough, incomplete, and tentative
taxonomy of defenses under the criminallaw, one that distinguishes
conduct that is "not prohibited"from prohibited conduct for which
the defendant is "not punishable,"and then subdivides the latter
categoryinto defenses stemmingfrom the defendant'ssupposed "lack
of moral blameworthiness,"and those based on other reasons of "law
enforcementpolicy." (See Figure 4.) Two aspects of the diagramare
First, in contrast to the prevailingthree-part
immediately striking.48
schema of justification, excuse, and law enforcement (or
"nonexculpatory") defenses,49 my taxonomy divides the relevant

universeinto just two broad classes. Second, the concept of "excuse"
appears at two discrete levels in the hierarchy-corresponding to
moral excuse and legal excuse.50

48. A thirdfeaturethat is worthremarkingupon concernsthe subjectbeing taxonomized.
Whatis a "defense,"and how does one compareto a claimthat servesto rebutelementsof the
offense? Now, there may indeed be strongconceptualor normativebases upon which to sort
given elements into one categoryor the other. But the perspectivereflectedin the diagramis
purelypositive:a defense,on thisview, is a claimthat arisesafterthe commissionof the offense
has been established,which is to say that it concedes (at least arguendo) a prima facie
violation-i.e., an "infringement"-ofthe criminallaw. See infranote 117.
49. See supranote 8 and accompanyingtext.
50. I shouldhere acknowledgean alternativetaxonomy,pursuantto whichthe firstlevel of
the hierarchy-for purposes of ethics and the criminal law-would be divided into three
categories:justified(not prohibited),excused(not punishable),and not responsible(for reason
of lack of moral/legalagency).Put anotherway,agencydefectscouldbe reconceivedas standing
on the firstlevel of the hierarchyratherthanthe third.Both schemataare plausible.The critical
point advancedin text remainsvalidundereither.
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The lesson to be drawnis just how complexlymoral conceptsplay out
in the criminallaw. Insofaras concepts used in moral discoursereally
signify generic features of the structure or logic of normative
reasoning,those same concepts are likely to reappearin the criminal
law. In both systems, the concepts will share logical meaning but
differ in substantive content. (As already intimated, the term
"wrongful"supplies a prime example. Unmodified, it is generally
taken to mean "morallywrongful."But the mere fact that it could be
thus qualified without redundancyindicates that it is really a generic
normative concept that exists across normative discourses-hence
"criminallywrongful.""5•)However, the criminal law is not only a
normativesystem analogousto the system of ethics. It also, in diverse
and complicated manners, incorporates or operates upon the
substantivejudgmentsmade within the system of ethics. I will not try
to sort out the variety of ways this occurs. At the least, and very
generally, it is enough to understandthat moral concepts serve both
as analogues to legal concepts (performingthe same function within
the logic of the respective normativesystems) and as the contentor
substanceof legal rules.The standardnegative retributivistaccountof
the criminallaw holds that individualsshould be legally excused when
they are not morally blameworthy.52This is a substantiveposition. It

51. I have argued elsewhere that the same could be said about the term "coercive." See
Mitchell N. Berman, The Normative Functions of Coercion Claims, 8 LEGALTHEORY45, 53-55
(2002), It bears emphasis that to recognize that concepts like "wrongful," "right," and
"coercive" serve analogous functions within the logics of criminal law and morality is not simply
to reiterate the commonplace that "law and morals share a vocabulary so that there are both
legal and moral obligations, duties, and rights." H.L.A. HART, THE CONCEPTOFLAW 7 (2d ed.
1994); see also Oliver Wendell Holmes, Jr., The Path of the Law, 10 HARV. L. REV. 457, 459-60
(1897):
The law is full of phraseology drawn from morals, and by the mere force of language
continually invites us to pass from one domain to the other without perceiving it, as
we are sure to do unless we have the boundary constantly before our minds. The law
talks about rights, and duties, and malice, and intent, and negligence, and so forth,
and nothing is easier, or, I may say, more common in legal reasoning, than to take
these words in their moral sense, at some stage of the argument, and so to drop into
fallacy.
52. The term "negative retributivism" is introduced in J.L. Mackie, Morality and the
Retributive Emotions, 1 CRIM.JUST. ETHICS3, 4 (1982). It is distinguished from what is often
considered retributivism simpliciter (but might with greater precision be divided into
"permissive retributivism" and "positive retributivism") in not claiming that the moral
blameworthiness that attaches to antisocial conduct either provides a sufficient justification for
instituting a system of criminal punishment or provides an affirmative reason of any sort for
imposing punishment in a given case. Id. Perhaps better termed "side-constraint retributivism,"
it says only that an offender's lack of blameworthiness renders it unjust to punish him (and may
also claim that it is unjust to punish an offender in excess of his desert).
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is not one that can be advanced by conceptual argumentation about
what it means to have a legal excuse.

Put otherwise, the compromise account of justification and
excuse (reflected in Figure 3) is accurate only because, and to the
extent that, the criminallaw decides as a substantivematterto restrict
punishment to persons who are morally blameworthy for their
criminalacts, in the dual sense that they were the types of agents who
are proper bearers of moral ascriptionsand that they were morally
culpable for acting as they did.53That is, insofar as excuses bear the
same meaningunder the criminallaw as they do in moral theory, that
is for substantive, contingent reasons, not for conceptual ones. For
those-H.L.A. Hart most famously54-who deny that imposition of
criminal punishment must be limited to persons who are morally
blameworthy, it remains true that a criminal law excuse denotes nonpunishability, not non-blameworthiness. It follows that even negative
retributivists do better to recognize that criminal law excuses mean
only that the defendant should not be punished, although absence of
blameworthiness might well constitute a principal, perhaps sufficient,
reason why he should not be punished.
Similar remarks apply to justification. It is perfectly appropriate
to argue about such matters as whether an actor should be legally
justified whenever his conduct is morally justified (in a strong or weak
sense), and whether legal justification should be withheld from actors
whose conduct is not morally justified even in the weak sense of being
morally permissible. The important thing to understand is that such
positions are advanced, and resisted, by substantive moral argument
and by practical reasoning, not by conceptual analysis."5So, even if we
53. This distinctionbetween moral agency and culpabilityis succinctlyput in MOORE,
supra note 8, at 403. For an apparentlycomparabledistinction,see Stephen Shute et al.,
Introduction: The Logic of Criminal Law, in ACTIONAND VALUE IN CRIMINALLAW 1, 16

(Stephen Shute et al. eds., 1993) (distinguishingprima facie responsibilityfrom all-thingsconsideredresponsibility).
54. See HART,supra note 10, at 28-53 (arguing that voluntaryaction, but not moral
blameworthiness,shouldbe a preconditionfor impositionof criminalpunishment).
55. It is this point that Jeremy Horder's proposed taxonomy,see Jeremy Horder, SelfDefence, Necessity, and Duress: Understanding the Relationship, 11 CANADIAN J.L. &

143 (1998), by which the defenses of necessity, duress, and self-defense are
JURISPRUDENCE
associatedwith, or identifiedby, a particularprincipleor "key issue"-respectively, the moral
imperative to act, the personal sacrifice demanded of the actor, and the legal permission to act,

id. at 143-threatens to obscure.If my accounthere is correct,then the legal permissionto act is
what defines all defenses that fall under the more general conceptualrubricof justification.
Withinthe broadcategoryof justifications,there are then different(yet potentiallyoverlapping)
reasons of policy for recognizingparticulardefenses. Defenses of necessity are recognized,as
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find it more convenient to reserve the label of "excuse" for those
defenses that signal the defendant's lack of moral responsibility(in
the twin senses of lack of moral agency and lack of moral
blameworthiness),that does not throw into doubt my claim that
criminal law justifications signal only absence of criminality, not
absence of moral wrongfulness,which is the point I most want to

insistupon.56
Hordersays,becauseof the "overridingreasons"that supportactingin cases of necessity.Id. at
155. Defenses involvinguse of force againstattackersmight then be recognizedfor a host of
reasons, includingthe presence of overridingreasons, and because refusingto do so could
threatento underminepopularsupportfor the law. As we have seen, actionsthat are drivenby
moralimperativemight nonethelessfall outside the scope of any legal defense. In these cases,
the absence of legal permissionentails the absence of a necessitydefense notwithstandingthe
actual(or arguable)moralimperative.
56. Another way to appreciatethis claim is to examine George Fletcher'sreasons for
concludingotherwise.Fletcher starts by arguingthat legal norms should approximatemoral
norms. See, e.g., GEORGEP. FLETCHER,BASIC CONCEPTSOF CRIMINALLAW 93-110 (1998).

However, if this is not a conceptualclaim about the criminallaw, but rather a normative
argumentto be pressed to legislators,then no matter how closely justificationsunder the
criminallawshouldconformto moraljustifications,all thatcan be said as a conceptualmatteris
this:"If the legislaturehas authorityto define the 'elementsof the offense',then it shouldhave
the same authorityover the negative elements we call claims of justification."George P.
Fletcher, The Nature of Justification, in ACTIONAND VALUE IN CRIMINALLAW,supra note 53,

at 176. To understandwhy Fletcherresiststhis conclusion,one need recognizethe depth of his
commitment to a particularjurisprudentialposition about the proper structure of legal
reasoning.He explains:
Flat legal discourseproceedsin a single stage, markedby the applicationof a legal
normthat invokesall of the criteriarelevantto the resolutionof a dispute.Structured
legal discourseproceedsin two stages:first,an absolutenormis asserted;and second,
qualificationsenter to restrictthe scope of the supposedlydispositivenorm.
Fletcher, The Right and the Reasonable, supra note 3, at 951. See generally George P. Fletcher,
Two Modes of Legal Thought, 90 YALE L.J. 970 (1981). Structured legal reasoning, Fletcher

argues,is superiorto flat. Flat reasoning,which would view a justificationdefense as merely
negatingthe offense is, Fletchersays, to treat killinga humanin self-defenselike killinga fly.
OFCRIMINALLAW,supra, at 80; Fletcher, The Nature of
See, e.g., FLETCHER,BASICCONCEPTS
Justification, supra, at 183; Fletcher, The Right and the Reasonable, supra note 3, at 977. That, of

course, is not faithful to meaningfulaspects of our experience.A "positivist"conception of
justification that divorces justification defenses from any necessary relation to moral
wrongfulness"holdsthat there is no conceptualstructurein the criminallaw at all." Fletcher,
The Nature of Justification,supra, at 176. And because there is a conceptualstructure,he
concludes,the positivistaccountmust be wrong.See id. at 176-77 (criticizing"positivists"for
beingunableto "concedethe existenceof distinctionsimmanentin the law").
The problem,I think,is thatFletcheris conflatingtwo separatepoints.The firstis that the logic
of the criminallaw should distinguishbetween (primafacie) "infringements"and (all-thingsconsidered)"violations,"the second being that infringementsare preventedfrom becoming
violations by the presence of a moral justification. See Judith Jarvis Thomson, Some
Ruminationson Rights,19 ARIZ.L. REV.45, 47 (1977). Yet there is no necessaryconnection
betweenthem.Thatthere may be "a structuraldistinctionbetweenelementsof the offence and
claims of justification"which "acquire[s][its] appeal..,. from [its] intrinsic plausibility,"
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C. IdentifyingPermissions
I have argued to this point that a justificationdefense within the
criminallaw has no necessaryconnection to the substantiveclaims of
morality but, instead, constitutes an exception to the criminal law
offenses in the sense of permitting conduct that an offense by its
terms prohibits. To some extent, though, this argument has merely
shifted the inquiry.If a given defense of positive law is a justification
if and only if it confers all-things-consideredlegal permission,and an
excuse if and only if it establishes that an actor is not punishable
notwithstandingthat her behavior was not legally permitted, then a
successfulclassificationdepends upon our abilityto determinewhen a
defense does in fact qualify a prohibition so as to confer legal
permission. That is to say, for example: Is the defendant who is
exculpated on grounds of self-defense exculpated because her
conduct was legally permissible(hence justified) or because she is not
punishable (hence excused) for engaging in conduct that was legally
impermissible?Preciselyhow such a determinationshould proceed is
not quite so obvious as one might suppose.
1. Of Form and Substance.The central question is this: Are the
contours of a legal norm determined formally or substantively?If
formally,then a permissionis whateverthe penal code says it is. Thus,
if a defense is drafted to provide that "it is not an offense if . . .." or
"however, an actor shall be permitted to... ." or something similar,
then that defense qualifies the norm, hence is a justification. In
contrast, a defense which specifies "however, an actor shall not be
punishedif...." confers an excuse.

Fletcher, The Nature of Justification, supra, at 176, does not entail-what

is the present

question-that elements and justificationsin the criminal law must have some particular
substantivecontent. One can acknowledgethat there exists a conceptual structure,or logic,
underlyingthe law by which a prima facie norm (the offense) is qualified by justification
defenseswhichestablishthat,all-things-considered,
the normis not violated,and still deny both
that "[a]statutorydefinitionshouldbe understoodas an approximation,by rule, of a principled
understandingof wrongfulconduct,"id. at 177, and that moral justificationneed defeat the
primafacie offense. The firstclaimis incorrectbecausethe conceptualstructureof the criminal
law allows for malaprohibita,and the second is incorrectbecause,given the inescapableoverand underinclusivenessof articulated rules (among other reasons), a legislature could
reasonablydecide to restrictthe scope of moraljustificationsthat serve as legal justifications.
Simply put, the revised conception of justificationdefenses need not deny the conceptual
distinctionbetween infringementand violation,but only that the content of legal infringement
andviolationneed trackthe contentof moralinfringementand violation.
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The obvious problem confronting the formal solution is that few
defenses are written in a fashion that resolves the problem. Most say
simply that "it shall be a defense that... ." Such language provides

no help at all. Many modern codes, it is true, explicitly classify their
defenses under the headings of justification or excuse, or incorporate
this terminology into the formulation of individual defenses: "an actor
shall be justified [or excused] if... ." But this too cannot always be
dispositive of the question whether the defense is indeed a
justification or excuse, lest the conceptual inquiry be displaced by a
wholly empirical one. For these reasons, a purely formal solution to
the classificatory question seems unpromising.
The alternative, then, must be that there exists some sort of
substantive metric that determines the contours of the prohibitory
norms that comprise the criminal law. That is not to contradict the
observation in Part I that the criminal law need not, and does not,
incorporate the substantive judgments supplied by the realm of
morals. Instead, we look to a substantive metric that derives from the
criminal law's challenge of regulating conduct by means of
punishment against a background of fallible institutions. Only by
understanding the judgments of right, wrong, and permissible that
particular jurisdictions make-assuming that the criminal law in a
given jurisdiction satisfies some minimal standards of internal
coherence or integrity-can we determine whether or not a defense is
intended to function as a permission even if the language of the
defense provides no guidance. This is an approach, then, that owes
more to sociology and empirical political science than to moral or
legal theory. To take our earlier example, anyone with a passing
understanding of our legal culture is likely to interpret the substantive
criminal law as intended to permit persons to use (nondeadly) force
as necessary to ward off a mugger or rapist. If so, then at least these
core instances of self-defense are, in our criminal law, justifications.
But are these judgments merely interstitial or defeasible,
enabling judgments only unless or until a defense is written in terms
that specifically grant permission or except conduct from the reach of
the criminal law? Suppose a provision of the penal code says: "For

purposesof the criminallaw, it is permissiblefor a child under the age
of seven to engage in an act that would be a criminaloffense were the
child over the age of 18."57Does the fact that the defense assumesthe
57. I am indebted to Peter Westen both for this example and for challengingme on
this issue.
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form of a permission necessarily determine that it's a justification
rather than an excuse?
I think not. We can test our intuitions by imagining that we
carefully explained the distinction between (a) an exception from a
prohibitory norm and (b) a constraint on application of punishment
(including the censure that a judgment of norm-violation brings) to
the drafters. Would they have reason to consider it (a) rather than
(b)? Surely they could. They could, for example, believe it
advantageous for the full flowering of human individuality that young
children experiment with conduct that the law prohibits of them later
in life. If so, then the defense really is a permission, hence a
justification rather than an excuse. But absent this or a similarly
unlikely story, we would probably conclude that the substantive
principles of this particular normative regime do disallow this
conduct. Notwithstanding its somewhat unfortunate language, we
would suppose, the nominal permission really grants an excuse-an
excuse grounded, most likely, on the judgment that young children
are (at best) only imperfect moral agents.
More generally, this sociologically informed alternative differs
from a purely formalistic effort to tell us just what are the
justifications and what are the excuses in the criminal law of any given
jurisdiction precisely in its being subject to the demand of reasongiving in this way. Moving from formalism to what is a form of
sociological jurisprudence has the consequence that whether a

particulardefense is a justification,or, instead, is an excuse no longer
depends solely upon the vagaries of statutory drafting. Instead, where
a particular defense fits within this conceptual structure becomes
something that can be interrogated. Further, this feature does impose
constraints, because the creators and conservators of the legal system
being investigated must be able to give reasons in support of one or
another understanding of the functional role that a given defense
plays. This critically distinguishes the formalist approach, which takes
the language of the statutory scheme at face value and imposes no
demand of intelligible reason-giving. Because of this distinction,
sociological jurisprudence leaves the content of particular penal codes
open-ended, but, unlike formalism, not completely so.58
58. In emphasizing the difference between a substantive, sociologically informed
understandingof the criminallaw's normsand a merelyformalone, I shouldnot be understood
to be collapsingthe differencebetweenstructuraland substantiveequivalence.To undertakean
empiricalinquiryinto the content of the substantivenorms of a given criminallaw regime is
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2. Conduct Rules, Decision Rules, and Acoustic Separation.I
have just argued that permissionsare determined substantively,not
formally,even though the substantivemetric is one generatedwithin
the criminal law rather than supplied extrinsicallyby the realm of
morals.Additionally,I have maintainedthat the actual languagethat
a given penal code employs may be probative, but not conclusive,
evidence of the substantive norms that the legal regime aims to
promulgate.Even if I am right,we may want a more concise principle,
shortcut,or test for identifyingwhat is substantivelya permission(or,
put anotherway, what are the true contoursof the substantivenorm)
than I have yet supplied.Canwe find one?
Perhaps. After all, the basic distinction that the structural
equivalence thesis draws between judgments of "not criminal"and
"criminalbut not punishable,"would seem to map onto the familiar
Benthamite distinction between rules addressed to the public
commandingor prohibitingsome behavior and rules directingjudges
what to do if the first sort of rule is violated. "Let no man steal,"
offered Bentham by way of illustration;"and, Let the judge cause
whoever is convictedof stealing to be hanged."'59In recent years, the
distinctionhas been recovered and refined by Meir Dan-Cohen, who
terms the first sort of rule a conduct rule and the second sort a
decision rule.6
The relevance of Dan-Cohen's conduct rule/decision rule
distinction for the justification/excusedebate might seem obvious.
Because justificationdefenses grant permissions,it would appear to
follow that they are supposedto be understoodby the public at large
and, therefore, are within the conduct rules. In its core applications,
for example, self-defense would seem both justificatory and a
quintessential conduct rule: "You may cause the death of another
muchlike askingwhatare a particularcommunity'ssubstantivenormsof etiquette,subjectto a
couple of qualifications.First,the substantivenorms of a criminallaw regime are likely to be
more deeply influencedby the society's moral judgments(withoutbeing reducibleto them)
than are the normsof etiquette.Second,an Anglo-Americancriminaltheoristaskingthis sort of
questionabout Anglo-Americancriminallaw generally,or about a particularAnglo-American
jurisdiction,is perhapsmore likely to find her answerto the empiricalquestioninfluencedby
her own substantivemoralviews.
59. JEREMYBENTHAM,A FRAGMENTON GOVERNMENT
AND AN INTRODUCTION
TOTHE
OFMORALSAND LEGISLATION
PRINCIPLES
430 (Wilfred Harrison ed., 1948) (1789).
60. Meir Dan-Cohen, Decision Rules and Conduct Rules: On Acoustic Separation in

CriminalLaw, 97 HARV.L. REV.625, 626-30 (1984) (demonstrating,againstBentham,Kelsen,
and others,that the two sortsof rulescannotbe collapsedinto one another,i.e., thatneitheris a
mere implicationof the other).
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human being if doing so is necessary to protect yourself from his
imminent and unprovokeduse of deadly force againstyou." Excuses
don't grant permissions. They tell judges when persons who have
acted without permission ought not to be punished. "Don't punish
someone who is insane" would therefore seem like an excuse and a
decision rule. In short, one might suppose that justificationssimply
are those defenses that fall within the system's conduct rules, while
excuses are the defenses residingin the decisionrules.
I think this is precisely right. Indeed, the conceptual distinction
between justificationas a conductrule and excuse as a decision rulethe first declaringthat some conduct presumptivelycriminalis legally
permissible, the second instructingjudges not to punish offenders
despite their conduct having been impermissible is so intuitively
sensible that the greaterquestion is not whether it's sound, but why it
has not already been widely embraced.61 While a full answer is
impossible here, the puzzle is sufficiently robust as to warrant
somethingmore than rhetoricaltreatment.
A first step toward an answer may begin by looking closely at
Dan-Cohen's notion of "acousticseparation."Imagine, he proposes,
that the addressees of a system's conduct rules had no knowledge of
the existence or application of its decision rules.62 Under a
hypotheticalregime of "acousticseparation"between the two sets of
rules, individualstruly are guided only by the conduct rules,63 even if
they might benefit from decision rules ex post for reasons
(paradigmatically,but not exclusively)of fairnessto the individual.In
this regime, unlike in the real world, the awaitingdecision rules could
not influence the behavior of persons subjected only to the conduct
61. One explanationcan be quicklydispensedwith. It might be objectedthat, even if this
distinctionis conceptuallysound,the fact that acousticseparationis actuallya fictionmeansthat
distinguishingjustificationdefensesfromexcusedefensescannothave practicalsignificance.But
this is no objectionat all. Perhapsthe distinctionis not useful-a matteraboutwhichthe present
argumentcan remainagnostic.I claim only that there exists a conceptualdistinctionbetween
the two, one that scholarshave spilleda great deal of ink tryingto articulatewith precision.For
skepticismregardingits practicalutility,see Eric Colvin,ExculpatoryDefensesin CriminalLaw,
J. LEG.STUD.381, 383-91 (1990), and Greenawalt,supranote 12. Cf Dan-Cohen,
10 OXFORD
supra note 60, at 636-37 (purportingonly to show "the logical independenceof decision rules
and conductrulesand the potentialutilityof this independence").
62. Dan-Cohen,supranote 60, at 630-34.
63. Although conduct rules are sometimes describedas "guiding"public conduct, this is
potentiallymisleadingfor reasons John Gardnerhas pointed out. Very simply, "the law does
not provideany reasonsfor one to do what the law holds to be justified."Gardner,supranote
14, at 124. At least for purposes of the criminal law, therefore, conduct rules should be
understoodmerelyas specifyingthe circumstancesunderwhichconductis, or is not, criminal.
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rules. Not surprisingly,Dan-Cohen offers the defense of duress64as
exhibit A of a decisionrule:
[I]n the imaginaryworld of acousticseparation.... it becomes
obviousthatthe policiesadvancedby the defensewouldlead to its
use as a decisionrule--aninstructionto the judgethatdefendants
who underduresscommittedactsthat wouldotherwiseamountto
offensesshouldnot be punished.Justas obviously,no comparable
rule would be includedamongthe conductrules of the system:
knowledgeof the existenceof the defenseof duresswouldnot be
permittedto shape individualconduct;conductwould be guided
exclusivelybythe relevantcriminalproscriptions.65
Just so. It is the smallest of steps to generalize from this
discussionof duressto the broaderclaim I suggestedearlier-namely,
that the distinction between justification defenses (exemplified by
necessity) and excuse defenses (exemplified by duress) just is the
distinction between those defenses that reside among the conduct
rules and those that are part of the decisionrules.
Importantly, though, Dan-Cohen himself does not draw this
conclusion. Instead, when addressing the supposition that "the
necessity norm would be includednot only among the imaginarylegal
system's decision rules, but also among its conduct rules," he
concludes that "this would not necessarily be so."66"[W]hen the
source of the necessity is the actor's self-interest,"he explains, "[t]he
prospect of a defense to a future criminalchargeis likely to enhance
the tendency to exaggeratethe sense of necessity of protectingone's
own interests."'67
So it may be more prudentnot to let persons facing
know
that
a necessitydefense will be available."At least in
exigencies
some cases, the test of necessity should be the actor's willingnessto
face, as an alternativeto the ill consequences of abiding by the law,
the threat of criminal punishment unmitigated by the prospect of
64. I emphasize,especiallyfor the benefit of Britishlawyers,that "duress"for Dan-Cohen
apparentlyrefersto actionundertakenin the face of threats,but not amountingto the choice of
a lesserevil. So, for instance,if B robs a store in responseto A's threatto kill him, B's defenseis
necessity,not duress.(Technically,underthe Model Penal Code, B would have both defenses.
See MODELPENALCODE9 2.09(4) (1962) (specifyingthat a duressdefense is not precluded
solely because the conductwould also be justifiable).Still, to understandDan-Cohen'spoint,
one shouldfocus on that subcategoryof duressthat does not also constitutenecessity.)See also
supra note 9.

65. Dan-Cohen,supranote 60, at 633;see also id. at 632-34.
66. Id. at 638.
67. Id.
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Some types of necessity defenses, therefore, should
legal reprieve."68
be known only to the ex post decisionmakers;they are better thought
of as decision rules.
Dan-Cohen is right in this sense: necessity (or some subset
thereof) might well be a decision rule in a hypothetical world of
acousticseparation.But that is not quite the same as establishingthat
necessity is a decision rule in our real world of acoustic integration.
Imagine a prisoner who escapes to avoid being raped and murdered
by his cellmate. After securinga lawyer, he surrendersto authorities,
is charged with the felony of escaping from prison, and pleads
necessity in defense. If the jurisdiction recognizes the defense of
necessity when a defendant chose the lesser evil, and if it does not
disallow the defense in escape cases, the prisonershould probablybe
exculpated.And accordingto Dan-Cohen, the defense falls within the
decision rules. We don't want to punish this particular escapee
because he did what the norms embodied in, and realized by, this
criminal law regime consider the right thing to have done. At the
same time, though, we don't want other prisonersto know about his
exculpation because those in truly dire straits will try to escape no
matter what they believe the conduct rules provide, and because
publicizing the defense would risk encouragingprisoners to escape
even absent true necessity.
Of course, this analysis establishes at the same time that the
defense is a justification in the sense advocated by the structural
equivalence thesis: the substantive norms of the system do in fact
permit this particularprisonerto act as he did even if he didn't know
it. To put it another way, the prisonerwho escapes under conditions
of true necessity simply does not violate any substantivenorm of the
criminallaw regime. It would not be appropriateto criticizehim. One
can permit something, after all, even without announcing that one
permitsit. Perhaps,we may even say, "permitting"is not the same as
"giving permission."Thus, under Dan-Cohen's hypothetical regime
of acoustic separation, authorities who announced in the conduct
rules that necessity is no defense to prison escape, but who then
placed precisely such a defense within the decision rules, would be
doing somethingdifferentthan concealingmerely an exemption from
punishmentfor the violation of a norm. They would be strategically
concealing a true permission. That is, the defense that they have

68.

Id.
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hidden within the decision rules would remain, conceptually,
a justification.
In short, although Dan-Cohen rejects the implication of the
revised view that the justification/excuse distinction maps cleanly
onto the distinction between conduct rules and decision rules, that is
only because conduct rules and decision rules become subtly
transformed by the acoustic separation gloss. Acoustic separation is
designed to help distinguish conduct rules from decision rules. Yet

the thought experimentit invites is not a sure guide. We don't really
live in a world of acoustic separation.Dan-Cohen asks us to imagine
that the conceptual distinction between conduct and decision rules
are manifested in positive law. However because strategic
considerations would then be afoot, some things that "really" are
conduct rules-"really" in the sense of reflecting the actual
substantivenorms that the particularcriminallaw system takes itself
to be embodying-would be placed within the decision rules-and
perhaps vice versa.69Put another way, the acoustic separationdevice
partlybolsters our intuitivesense of what are conduct rules and what
are decision rules, but partlydistortsit as well. Justificationsare those
defenses that exist, conceptually, within the conduct rules, while
excuses are those defenses that exist, conceptually, within the
decision rules. It does not follow that this mappingwould survive a
transition to the hypothetical world of acoustic separation. The
influence of Dan-Cohen's two-decades-old device might therefore
help explain why the straightforward conceptualization of
justificationsas the conductrule defenses and excuses as the decision
69. Recall Peter Westen's hypotheticalof a law that declares it permissiblefor a child
under seven to engage in conduct that is made criminalfor adults. See supra note 57 and
accompanyingtext. I suggestedthat,even thoughwe could imaginecircumstancesunderwhich
this defense qualifies the substantivenorms, hence is a justification,this is probablybest
conceptualizedas an excuse notwithstandingthe somewhatinfelicitousstatutorylanguage.If we
choose to conceptualizethe criminallaws as dividedinto conductrules and decisionrules, this
would be a decision rule. And it would probablyremain a decision rule even in a world of
acoustic separation:precocioussix-year-oldswho read the penal code would learn that they
must not kill, steal, or vandalize;only the judges would know not to punish the very young
transgressor.
Imagine,though,that these same six-year-oldsread news reportsof other childrenwho
commit crimesand are prosecuted.As a consequence,they experiencewitheringanxietythat
they too will be prosecuted-not because they anticipatecommittingcrimes,but only because
they fear being apprehendedon cases of mistaken identity. If confrontedby a nation of
depressedkindergartners,the authoritiescould be moved to alleviate the children'sfears by
publishingthe infancy defense among the regime's conduct rules. I submit that the defense
wouldnonethelessremainboth an excuseand,conceptuallyspeaking,a decisionrule.
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rule defenses is so rarely appreciated today. Indeed, even George
has explicitly
Fletcher, the dean of justificationand excuse scholars,"7
identifiedjustificationas a decisionrule, not a conductrule.7'
3. Summary. The structural equivalence thesis holds that a
justification in the criminal law is simply an exception to, or
permission grafted upon, a criminal offense; an excuse defense
obtains when a defendant is exempted from punishment for
committinga criminaloffense. This is not to say that whether a given
defense is a justification or an excuse depends solely on how the
governing statute happens to classify the defense, or whether a
defense is draftedwith magic words like "permittedto ... ." or "shall
not be punishedif... ." To the contrary,whether a given defense is a
justification depends upon substantivejudgments about the precise

70. By my count, Fletcherhas addressedthe subjecton at least eighteen occasions.E.g.,
BASIC CONCEPTSOF CRIMINALLAW, supra note 56, at 74-170; BASIC CONCEPTSOF LEGAL
BERNHARDGOETZAND THELAW ON
THOUGHT104-08 (1996); A CRIMEOF SELF-DEFENSE:
TRIAL (1988); RETHINKINGCRIMINALLAW, supra note 3, at 759-875; Dogmas of the Model
Penal Code, 2 BUFF. CRIM.L. REV. 3, 12-24 (1998); Domination in the Theory of Justification
and Excuse, 57 U. PITT. L. REV. 553 (1996); Fairness and Utility in Tort Theory, 85 HARV. L.
REV. 537, 556-64 (1972); The Individualization of Excusing Conditions, 47 S. CAL. L. REV. 1269
(1974); Mistake in the Model Penal Code: A False False Problem, 19 RUTG. L.J. 649, 656-70
(1988); The Nature and Function of Criminal Theory, 88 CAL. L. REV. 687, 697, 701-02 (2000);
The Nature of Justification, supra note 56, at 175; Proportionality and the Psychotic Aggressor: A
Vignette in Comparative Criminal Theory, 8 ISR. L. REV. 367 (1973); The Right and the
Reasonable, supra note 3; The Right Deed for the Wrong Reason, supra note 1; The Right to Life,
13 GA. L. REV. 1371, 1376-94 (1979); Rights and Excuses, CRIM.JUST. ETHICS,Summer-Fall
1984, at 17; Should Intolerable Prison Conditions Generate a Justification or an Excuse for
Escape?, 26 UCLA L. REV. 1355 (1979); The Unmet Challenge of Criminal Theory, 33 WAYNE
L. REV. 1439 (1987).
71. Fletcher, The Nature of Justification, supra note 56, at 180. Strikingly, he had asserted
nearly a decade earlier that "the criteria of justification are supposed to function not only ex
post as decision rules, but ex ante as conduct rules." Fletcher, The Right and the Reasonable,

supra note 3, at 976. It is perhapsnot surprising,then, that he should concede that his more
recentcharacterization
of justificationas a decisionrule"is by no meansobvious."Fletcher,The
NatureofJustification,supranote 56, at 180 n.8. Unfortunately,the explanationhe gives for the
uncertainty is confusing. "Claims of justification do enter into debates between individuals
about whether their conduct is right or wrong," Fletcher acknowledges. Id. "The question is
whether it is the legislative language as such, or rather the general principles of justification, that
enter into these debates." Id. But what makes this "the question" is unclear. If he means that
legislative language is not dispositive of whether a defense is a justification, I agree. But this
point is not sufficient to drive justifications out of the realm of conduct rules. See also Shute et
al., supra note 53, at 12-13 (intimating that justifications are better viewed as conduct rules);
Colvin, supra note 61, at 385 ("A defence of justification modifies the rules of conduct to which
it applies....
A defence of excuse, on the other hand, supposedly leaves the prohibitory
rule intact.").
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contours of the norms that the criminal regime can best be
understoodto promulgate.
Another way to capture this point is that a justification exists
within the conduct rules, while an excuse exists within the decision
rules. Unfortunately, this way of putting things provides little
guidance in determiningwhether any given defense is a justification
or an excuse. For one thing,no real Anglo-Americanpenal codes are
explicitlydivided into conduct rules and decision rules. Furthermore,
even if they were, we would still be confronted by the problem that
the precise form of a penal code is an unreliableindicationof its true
substantivenormativity.Persons who are frustratedby the rejection
of the formalistsolution to the problemof distinguishingjustifications
from excuses might be drawn to Dan-Cohen's acoustic-separation
thought experiment, seeing in it a somewhat more mechanicalway
than otherwise seems to exist for determining which defenses fall
within the regime's conduct rules, hence are justifications,and which
fall within the decision rules, hence are excuses. Acoustic separation
is in manyways an illuminatingdevice. But it can be misleading:some
defenses that a craftylegislaturemightplace withinthe decision rules
under such a hypothetical regime might nonetheless really be
justifications, and some defenses placed within the conduct rules
mightreally be excuses.
III. THE SUBJECTIVE/OBJECTIVEDEBATE

I have arguedthat the roles thatjustificationsand excuses play in
the criminal law are structurallyequivalent, but not substantively
equivalent,to the roles they play in moral reasoning.But I have also
argued that the metric for determiningwhether a given criminallaw
defense is one of justificationor of excuse is substantive,not formal.
That is, the precise language of the penal code is only evidence of
how a given defense is best classified. It is possible that a defense
denominated as a permissioncould be more sensibly understood as
an excuse, and vice versa. Lastly,I arguedthat Dan-Cohen'sthought
experiment-how the statutes would be crafted in a hypothetical
regime of acoustic separation-is not a sure guide for distinguishing
justificationsfrom excuses. If all this is correct, we are left with the
view that identifying the precise contours of a given criminal law
norm-that is, determining whether a given defense qualifies the
norm or excepts the offender from punishment for violating the
norm-•is a contestablematterof sociologicaljurisprudence.
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A major challenge to this view is presented in the literature
addressing whether justifications are "subjective" or "objective."
Partisans to this debate argue that at least some general
jurisprudential things can be said about justifications and excusesclaims that are true by virtue of the nature of justifications and
excuses as concepts relevant to the criminal law and do not depend
upon the substantive normativity of a particular criminal law regime.
Roughly, the subjectivists argue that an actor who believes that
circumstances exist which would confer a justification is legally
justified (at least if the belief is reasonable, and perhaps even if not),
whereas one who acts in ignorance of potentially justificatory
circumstances that do exist is fully inculpated. Objectivists, in
contrast, contend that the actor who mistakenly believes his conduct
justified is, at most, excused, and that one who commits an offense
unaware of circumstances sufficient to confer a justification is at least
partially exculpated. As a trans-jurisdictional matter, that is,
justifications just are objective or just are subjective.
I believe that both of these views are mistaken. This Part argues
that conceiving of a criminal justification defense as meaning only
that the conduct was not criminal, and an excuse defense as meaning
that the conduct was criminal but the actor is not punishable, entails
no necessary position on the question of whether justifications should
be objective or subjective. Section A develops this claim in the
context of "mistaken justifications." Section B addresses the converse
situation, "unknowing justifications."
A. Mistaken Justification
Suppose that Agnes employs force against Barnaby, erroneously
but reasonably believing that such use of force is necessary to protect
herself, or some third party Clive, from Barnaby's imminent exercise
of unlawful force. Apparently all commentators agree that Agnes
should be exculpated if subsequently prosecuted for assault or
homicide. (This, of course, is a moral claim about the shape that a just
criminal law ought to take.) On a subjective (or "reasons") theory,
Agnes has a justification, but not on an objective ("deeds") theory.72
Because her use of force was not "objectively" the right thing to have

72. See supra note 14 and accompanyingtext (discussing the relationship between
subjectiveand reasonstheorieson the one hand, and between objectiveand deeds theorieson
the other).
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done, the deeds theory of justification leaves Agnes only with
an excuse.
Now, it is apparentthat criminaldefenses could be draftedso as
nominallyto complywith either the subjectiveor the objectivevision.
That is, the criminallaw could provide on its face that persons are
permitted to use force in self-defense or defense of others either (a)
when they believe that it's necessary,or (b) when, from a God's-eye
perspective, it actually is necessary.73 Of course, given my earlier
rejectionof the purelyformalistapproachto diviningwhat is or is not
a true exception to a criminalprohibition,74
the fact that a permission
could be couched in either subjective or objective terms is not
conclusivewith respect to the question of whether the form is faithful
to the reality. Still, the possibilitythat the nominalnorm does indeed
reflect the substantivenorm should not be dismissedout of hand. If
we can imagine a legislaturedraftinga permissionin either subjective
or objective terms, we can also imagine the legislatorsdefendingthat
choice on substantive grounds. Accordingly, the argumentative
burden fairly falls on one who would insist that, whatever form a
given statutoryregime might take, a justification,rightlyunderstood,
just is subjective or just is objective. This Section argues that the
burdenhas not been met.
1. Argumentsfrom Logic. One approach in the literature has
been to argue that we are compelled to conceptualizejustifications
either as objective or as subjective to avoid the unacceptable
consequences of either a reductio ad absurdum or a logical
contradiction.
a. The objectivistreductio ad absurdum.The reductiofavored
by objectivists is simple to state. In fairly unusual (though by no
means extraordinary)circumstances,they have sometimes arguedthe
reasons theory fails to allow any defense (whether of justificationor
excuse) for persons who, according to our intuitions, should be
73. These are not the only choices. Conceivably,a justificationdefense could lie when
either conditionis satisfied,or only if both are.Furthermore,the law could distinguishbetween
actualunreasonablebeliefsand actualreasonablebeliefs.For instance,the law could be drafted
along these lines:You may use force in self-defenseto the extent you believe necessary.., but
only if you have taken all reasonablesteps underthe circumstancesto ascertainthe need. Or, a
reasonsapproachcouldmitigatepunishmentfor actorswho make unreasonablemistakesabout
the need to use force.
74.

See supra Part II.C.1.
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exculpated.75 In the hypothetical above, recall, Agnes's belief in the

need to use force against Barnaby is mistaken. Perhaps, say, Barnaby
is actually an actor in a play, or the knife he appears to be wielding is
actually a corn dog. Unfortunately, let us suppose, Barnaby can avoid
injury or death at Agnes's hands only by using preemptive force
against her. If he does so, does he have a defense? Presumably most
people think so (at least where Barnaby was not negligent in inducing
Agnes's false belief in the first place). And it's easy enough to reach
that conclusion under the objective theory of justification: Barnaby is
objectively justified in defending himself against Agnes's unlawful
(albeit excused) use of force. But, the argument continues, he is not
justified on a subjective theory. Therefore, unless we are to deny
Barnaby any defense at all, we are logically compelled to define
justification objectively.
To address this argument, we must first understand precisely why
Barnaby is supposed to lack a valid defense if, as the subjectivists
would have it, Agnes herself has a defense of justification. The
argument starts by identifying the candidate defenses-self-defense,
duress, and necessity-and proceeds by process of elimination. Self-

defense and duress are unavailable,it is said, because (among other
things)76they apply only in response to "unlawfulforce,"77and force is
lawful if justified. Necessity is said to be unavailableon the grounds
that it is logically impossible for two actors each to be "justified"in
assaulting the other,78 and, furthermore, because Barnaby would not

75. See, e.g., Robinson, supra note 14, at 51-54 (arguing that the reasons theory does not
protect third parties who forcibly prevent an actor from using force against another in a
reasonable but mistaken belief in that actor's right to self-defense).
76. It might be added that under the common law, and in many contemporary statutory
formulations, the duress defense is unavailable in homicide cases. See, e.g., WAYNER. LAFAVE,
CRIMINALLAW ? 5.3(b), at 468-69 & nn.12-13 (3d ed. 2000) (citing authorities). Of course, this
is purely contingent.
77. See, e.g., MODELPENALCODE ? 3.04(1) (1962) (providing that "the use of force upon
or toward another person is justifiable when the actor believes that such force is immediately
necessary for the purpose of protecting himself against the use of unlawful force by such other
person on the present occasion"); id. ? 2.09(1) (extending a defense if "the actor engaged in the
conduct charged..,. because he was coerced to do so by the use of, or a threat to use, unlawful
force against his person or the person of another, that a person of reasonable firmness in his
situation would have been unable to resist").
78. E.g., Fletcher, The Right and the Reasonable, supra note 3, at 975 (claiming "that in any
situation of physical conflict, where only one party can prevail, logic prohibits us from
recognizing that more than one of the parties could be justified in using force").
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be avoiding the "greater" evil in, say, killing Agnes to save his
own life.79
But none of this is convincing. As many commentators have
noted, the "incompatibilitythesis"-i.e., the claim that mutually
contendingparties cannot each be legally justified-is without logical
support.? Whatever may be the case in morals,8 it is not
"paradoxical"82
for two parties each to be legally justified in using
force against the other if, as I have argued, legal justificationmeans
only legal permission.And all the other argumentsare solely appeals
to contingent positive law, not at all in the nature of logical or
necessary truths. Take the legal defense that a non-lawyer is most
likely to think apt for Barnaby-self-defense. There is not the
slightest reason to take as a given that it cannot lie in response to
justified force. To the contrary,subjectivists,who would treat Agnes
as legally justified if prosecuted for the killing of Barnaby, could
easily draft a statute that would exculpate Barnabyif he beat her to
the punch. Indeed, such a statute could be drafted so as to suggest
that Barnaby is himself legally justified, not merely excused, as
follows: An actor may use force (including deadly force) when he
believes it necessary to protect himself or another either from
unlawful force or from lawful force that the actor believes would be
unlawfulwere it not for a mistake on the part of the person against
whom the actor employs force.83This is essentially(but not precisely)
79. See, e.g., MODELPENAL CODE ? 3.02(1)(a) ("Conduct that the actor believes to be
necessary to avoid a harm or evil to himself or to another is justifiable, provided that.., the
harm or evil sought to be avoided by such conduct is greater than that sought to be prevented by
the law defining the offense charged ....").
80. E.g., Dressier, supra note 12, at 87-91; Greenawalt, supra note 12, at 1921-25; David
Dolinko, Note, Intolerable Conditions as a Defense to Prison Escapes, 26 UCLA L. REV. 1126,
1177-81 (1979).
81. For one detailed argument that valid moral justifcations cannot oppose one another in
this way, see HEIDIM. HURD, MORALCOMBAT(1999).
82. See Jeremy Waldron, Self-Defense: Agent-Neutral and Agent-Relative Accounts, 88
CAL. L. REV. 711, 726 (2000) (contending that "the paradox exists so long as the exculpation is
thought of in terms of justification").
83. The Model Penal Code-which drafts justification defenses in terms of the actor's
actual and reasonable beliefs, see generally MODELPENALCODEart. 3-tries to reach this same
result. But the fact that it does so through a more cumbersome and even unclear methodology
has fooled Robinson into concluding that the MPC "concedes the primary tenet of the 'deeds'
theory of justification: that the nature of the deed must be taken as determinative, no matter
what the actor's reasons for the deed." Robinson, supra note 14, at 54. This is doubly mistaken.
First, no matter what the MPC's approach, the provision proposed in the text demonstrates that
a legislature could reach the (presumptively) substantively correct result in cases of this sort
without taking the nature of the deed, independent of the actor's beliefs, to be determinative.
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the approach taken by the Model Penal Code.84 Such a defense-call

it "Justification,"-1isstill "subjective"throughand through.
Second, as it happens, the MPC's approach does not take the nature of the deed as
determinative.To the contrary,it adopts essentiallythe same solution as just suggestedin the
text. See infra note 84.

84. In reachinghis conclusionthat the MPC resortsto a deeds theory to exculpatethose
who employforce againstpersonswho act underconditionsof mistakenjustification,Robinson
considersthe followinghypothetical:A is about to assaultB underthe mistakenbelief that it is
necessaryin self-defense.Aware that A is mistaken,C assaultsA just in time to preventhim
from harmingB. Under a subjectivetheory, A's use of force is justified, hence presumably
"lawful,"seemingto bar C's use of force againsthim. Accordingto Robinson,the MPCavoids
this plainlyimproperoutcomethrougha three-stepprocess.First,the MPC providesthat C "is
not justifiedin interferingto defend [B] unless [B] wouldbe justifiedin using the same force in
defence of himself." Id. at 52 (citing MODELPENALCODE ? 3.05(1)). Second, B's use of selfdefense is justified only against "unlawful force." Id. at 52-53 (citing MODELPENALCODE ?
3.04(1)).Third,subjectivelyjustifiedforce is "unlawful"if it is not "privileged"-a termthat the
MPC does not define but which the commentarysuggests "is borrowedfrom tort law and is
intended to mean objectively justified." Id. at 53 (citing MODELPENALCODE ? 3.11(1) & cmt.
1, at 159 (1985)). In Robinson'sview, this thirdstep is the key: the MPCis compelledto employ
the concept of objectivejustificationto yield the intuitivelyproper result that C has a valid
defense. "Thispracticeof the Model Penal Code of defining'unlawfulforce' that lawfullymay
be resistedas 'privilegedforce,'"Robinsonconcludes,"makesit difficultto describethat Code
and the manylike it as adoptinga 'reasons'theory,as they firstappearedto do."Id. at 54.
I don't thinkso. The firstproblemwith Robinson'sanalysisis that he misreadsthe MPC.
Step one underthe MPCapproachactuallydirectsthat C's use of force "isjustifiableto protect
a third person [here, B] when..,

under the circumstances as the actor [C] believes them to be,

the personwhomhe seeks to protectwouldbe justifiedin using such protectiveforce."MODEL
PENAL CODE ? 3.05(1)(b) (emphasis added). (To be more precise, and to accommodate
situationsin which C believes both that B is imperiledand that B is unawareof that peril, the
Code should have added: "... were that person aware of the circumstancesthat the actor
believes to obtain."But that slight oversightis not directlyrelevantto the instanthypothetical
and can be safely ignored.)This has importantconsequences.To see that, considerthese four
possibilities:(1) A mistakenlybelieves that B is an aggressor,and C correctlybelieves that B is
not; (2) A and C both mistakenlybelieve thatB is an aggressor;(3) A correctlybelievesthat B is
not an aggressor,while C mistakenlybelieves that he is; and (4) A and C both correctlybelieve
that B is not an aggressor.Were C prosecutedfor assaultunderthe MPC,in each of these four
cases it will be C's beliefs that are determinativeof his criminal liability:he has a valid
justificatorydefense in those cases and only in those cases where he believes that B is not an
aggressor-i.e., cases (1) and (4), but not (2) or (3). One might disagree with any of these
outcomesas a matterof policy. But the descriptiveclaim that, underthe MPC,objectivefacts,
not subjectivebeliefs are determinative,is false. A defendant'sactualbeliefs,not objectivefacts,
determineoutcomesunderthe MPC,thoughsuchbeliefs mustbe reasonableto affordcomplete
exculpation.See id. ? 3.09(2) (makingthe defense unavailablein prosecutionsfor offenses for
which liabilityis predicatedon negligenceor recklessnessif the actor negligentlyor recklessly
believedin his rightto use self-defense).
In light of all this, how could Robinsonconcludethat the MPC's"approachto mistakeas
to a justificationought to be termedone of only a 'reasons'terminologyratherthan a 'reasons'
theory'"?Robinson,supra note 14, at 54. To answerthis question, a slight digressionwill be
required.Notice that the last sentenceof the precedingparagraphrefersto a defendant'sactual
beliefs;it does not say "actualbeliefs,"full stop. There'sa reasonfor that. Let's be clear about
what a subjectiveor reasonstheoryis a theoryabout.It's a theoryabout the circumstancesthat
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Not
the literature
contains
surprisingly,
hypotheticals. Consider this from Jeremy Waldron:

more

fanciful

A fanatical terrorist..,. has killed a number of people and is now
holed up in a building surrounded by police....
Unfortunately, the terrorist has a hostage, and he is determined to
move out of the house using the hostage as a human shield. He
knows that there is a good chance that the police will try to kill him
even if this means shooting through the body of the innocent
hostage. Devilishly, he explains the situation to the hostage and
convinces him that either they will both escape together or they will
both die together. He gives the hostage a pistol with which he can
shoot back at any police officers who may try to shoot (through)
him, assuring him of course that if he even so much as makes a move

matter when determiningwhethera criminaldefendanthas a valid justificatorydefense. And
the answerthatthe subjectiveor reasonstheoryprovidesis thatjustificationsin the criminallaw
depend upon the actual beliefs or reasons of the actor claimingthe defense.A subjectiveor
reasonstheoryis not committedto the view that all factsmade relevantin criminalprosecutions
must be assessedfromthe subjectiveviewpointof some partyto the relevantevents as opposed
to the (more)objectiveviewpointof the factfinder.To see whatI meanconsidera very different
example. Like many penal codes, the MPC makes it a felony for a male to have consensual
sexual intercoursewith a female under sixteen if the male is at least four years her senior.
MODELPENALCODE? 213.3(1)(a).Supposethat the defendant,a nineteen-year-oldmale, has
consensualsex witha girlhe knowsto be fifteen.Nobodywouldthinkthat the MPC'ssubjective
approachto justificationswouldcommitit to exculpatethe defendantif thegirl believedthat he
was eighteen. Considerationof the beliefs of personsother than the defendanthimself is not
whatis entailedby a subjectivetheoryof justification.
I emphasize this because Robinson is surely right that, under MPC ? 3.11(1), the
defendant'sbeliefsthatmatterare beliefsaboutwhatmightbe calledobjectivejustification.If C
believes (correctly)that A is actingon certainhonest but mistakenbeliefs that make him, A,
subjectivelyjustifiedbut not objectivelyso, C has a validdefense in assaultingA. But Robinson
is wrong in thinking that this particularreliance on objective facts is inconsistentwith a
subjectivetheoryof justification.The only reasonRobinson'sargumenton this point looks any
more plausiblethanthe obviouslyfalse contentionadvancedby our hypotheticalnineteen-yearold rape defendant (that the girl's mistake should win him exculpation)is because of the
assumptionthat all theorists,subjectivistor objectivist,are necessarilycommittedto the claim
that conductis "not unlawful"if criminallyjustified.Yet this is false. It is arguablyan analytic
truththat conductis "not criminal"if criminallyjustified.(But see the debate over the closure
view of justifications,supra note 11.) But the law as a whole consists of various, discrete,
normativesystems.Much conductnot criminalis nonethelessunlawful.(So even though this
Article sometimes treats "criminallyjustified"as equivalentto "legallyjustified,"that is an
imprecisiontolerated for simplicityof exposition.)The point of MPC ? 3.11 is essentiallyto
make clear that action that is criminallyexcused and even criminallyjustified may still be
unlawfulfor purposesof being conductthat one might forcefullyresist.I happento thinkthat
the formulationproposed earlier, supra note 83 and accompanyingtext, conveys that point
more felicitouslythandoes the MPC,but there is no basisfor denyingthat the MPC'stheoryof
justificationremainssubjective.
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to turn the pistol on his captorhe (the terrorist)will kill him
instantly....
[Thusarrayed,the terroristand hostagestartto leave the building
and immediatelyencountera police officer.]All three individuals
graspthe situationin a flash,andall threebeginfiring:the terrorist
andhis hostagefiringat the officer,the officerfiringat andthrough
the hostage.Eachof themis shootingto kill.None of themis under
of fact.
anymisapprehension
Waldron takes for granted that the police officer would be justified,
and that the terrorist would not. But what about the hostage?
Supposinghe knows that the officer is perfectly justified in firing at
him,86does he have a defense if he proves the quickershot and is later
broughtup on chargesof homicide or assault?
Under Justification, proposed above, he is not justified. The
officer's force is lawful, and the hostage cannot believe that its
lawfulness depends upon any mistake of fact. I'm disposed to think
that outcome sound, though it might remain sensible and just for the
hostage to be adjudged excused. This result could be realized, for
example, by extending the defense of duress to an actor who
succumbsto pressures(not amountingto the use or threateneduse of
unlawful force) that a person of reasonable firmness in his situation
could not have resisted.87
It hardlybears mention, I hope, that there is
no inconsistencyin concludingthat the hostage should not be justified
but should be exculpatedon groundsof excuse. When the law accords
the hostage an excuse, but not a justification,the state is purportingto
command persons in such situations not to defend themselves. And
although such a demand might appear only nominal in light of the
awaiting excuse, in theory it could produce different outcomes in a
world of committed rule-followers, which (in our actual world of
acoustic integration) is at least some of the gist of the difference
between conductrules and decision rules.

85. Waldron, supra note 82, at 714 (adapting the hypothetical from one proposed in
KADISH,supra note 8, at 122-23).
86. To be more precise, you need suppose only that the hostage knows the facts that make
out the officer's justification; it is not important that the hostage knows as well that, on those
facts, the officer has a justification in law.
87. Cf MODELPENALCODE ? 2.09(1) (providing the defense of duress to an actor who
accedes to threats of unlawful force "which a person of reasonable firmness in his situation
would have been unable to resist").
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But perhaps you disagree. You might agree that the hostage is
not blameworthy and does not deserve the stigma of a criminal
conviction. However if you anticipate that few hostages would be
influenced by the criminal law in such circumstances,you might
believe that even a merely ostensible commandnot to fire is foolish
and risks bringingthe criminallaw into disrepute.For these reasons
(or others) you might conclude that the law should grant the hostage
a justification and not merely an excuse. Because (as we have just
seen) Justification,does not grant the hostage a justificationdefense,
you mightconcludefurtherthat a subjectiveapproachto justifications
(which Justification, exemplifies) commits one to an unduly
restrictiveconception of justification.This would be a mistake. Even
if Justification,does not cover the hostage, there is no reason why it
could not be supplemented. For example, the legislature could
provide-codified, say, as "Justification2"-that an actor is justifiedin
using force in self-defense when he is the non-aggressorand believes
it necessaryto protecthimselfagainstanother'suse of force.
So it does not appear that Justification,commits the subjectivist
to an unduly restrictive permission for self-defense. But does it
commit her to an overly generous formulation? Suppose that
Constable is on his way to arrestOutlaw,who is known to be armed
and dangerous.Doppelganger,an innocent man who just happens to
be a dead ringerfor Outlaw,sees Constablecoming.Because Outlaw
has killed other officers attempting arrest, Constable is lawfully
authorizedto subdue Outlaw by, say, firing a painful, but not lethal,
electric stun gun. Doppelganger has been listening in on a police
radio, and he understands the situation perfectly. Unfortunately,
because his jaw happens to be wired shut, he can't communicatehis
innocence to Constable. Can he shoot Constable with his own stun
gun to avoid being stunned himself?88Justification,would provide
Doppelganger with a defense. Although Constable'sforce might be
lawful, Doppelganger believes (correctly, in fact) that it would be
unlawful but for Constable's mistake regarding Doppelganger's
identity.But such an outcome is not at all compelled.If the legislature
thinks this bad policy, it could amend Justification,to specify, say,
that the use of force in self-protection"is not justifiable..,. to resist
an arrest that the actor knows is being made by a peace officer,

88. This hypothetical is adapted from one supplied in SMITH, supra note 37, at 20-21. I
have altered it to make clear that Doppelganger is not threatened with deadly force.
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although the arrest is unlawful."89 Call this amended version of
Justification1, "Justification3."

The point of this lengthy explorationinto hypotheticalsubjective
justificationdefenses is simple. Complex cases like these raise issues
of policy to be addressedby careful legislative drafting,not issues of
conceptualunderstanding."
b. The subjectivistlogical contradiction.Although it is generally
the objectivists who have urged that we are somehow compelled to
accept one particular conceptualization of justifications, Russell
Christopher has argued in a clever and original paper that objective
theories of justification lead to logical contradiction.91 In brief,
Christopher argues that when A, B, and C are shooting at one
another "around in a circle"-A at B, B at C, C at A---each unaware
that his intended victim is threatening the third person (who in turn
threatens the actor himself), Paul Robinson's objective approach is
internally contradictory. As Christopher explains:
If C's threatis unjustified,then B's threatis justifiedin defense of A.
Therefore, A's threat is unjustifiedin defense of C. Consequently,
C's threatis justifiedin defense of B. But if C's threatis justified,B's
threat is unjustified.Therefore,A's threat is justified.Consequently,
C's threat is unjustified.The resulting contradictionis that if C's

it is justified;but if C's threatis justified,it is
threatis unjustified,
unjustified.

Although I am personally sympathetic to subjective articulations
of the justification defense, I nonetheless think Christopher's
argument is ultimately flawed. Whether any given actor has an
objective justification reduces, on Robinson's account, to whether the
net societal consequences would have been worse had he not acted as
he did.93Given this standard, it should be clear that none of the

parties is justified if each shoots and kills his victim: The outcome
would not have been worse (taking the circle as a closed system) had

89. This is the Model Penal Code's solution. MODELPENALCODE? 3.04(2)(a)(i).
90. See Greenawalt, supra note 22, at 20 (arguing that legislative resolution of the
subjective/objective debate-and all its possible variations-"requires delicate judgments about
fairness and desirable criminal policy, not merely wooden conceptualization").
91. Russell L. Christopher, Self-Defense and Defense of Others, 27 PHIL. & PUB. AFF. 123
(1998).
92. Id. at 129-30.
93. E.g., 2 ROBINSON,CRIMINALLAWDEFENSES,supra note 13, at 46.
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any one of the three not fired.94 In contrast,all parties are justified if
each actor'sthreat deters the next from firing,with the net result that
nobody is harmed.Indeed, no contradictionneed ensue even for the
intermediatecases in which at least one, but not all, actors fire. For
just one example, imagine that A shoots B in time to moderately
injure B, sufficient to disable B from shooting C, and C shoots and
grievouslyinjuresA. C is justified on a deeds approachif and only if,
had he not shot A, (1) A would have reloaded and finishedoff B, and
(2) the death of B is worse (on the deeds theorists'metric) than the
sum of moderateinjuryto B plus grievousinjuryof A. A is justifiedif
and only if, from a God's-eye perspective,had A not shot B, B would
have shot and killed C, but not in time to have prevented C from
shooting and injuring A. Evaluation depends upon counterfactual
reasoning, of course. But an objective theory, like Robinson's, that
does not rely upon notions of "moralforfeiture,"does not seem to
generate logical contradiction-at least so long as it does not also
adhere to the "incompatibilitythesis"discussedearlier."95
2. On the Natureof Norms. There is a second way to rebut the
implication of the structural equivalence thesis that criminal law
justificationscould be either subjectiveor objective, dependingupon
the values, needs, and goals of a particularcriminalregime.That way
is to establishthat somethingabout the natureof normativereasoning
either requiresor forbids that norms be sensitive to beliefs as against
objective facts. Put otherwise, one could argue that the nature of
normativityitself entails that justificationsmust be subjectiveor must
be objective.
Paul Robinson, one of most productive and creative criminal
theorists of the day, is perhaps the chief proponent of this view, At
first blush one might expect to count him among the scholars most
receptive to the claims,first, that the distinctionbetween justification
and excuse just is the distinction between defenses that defeat
94. I do recognizethat the questionof justificationmightbe thoughtmoot in this example,
as each of the actorsends up dead.But if you don't mindentertainingthe sometimesoutlandish
sortsof hypotheticalsthatare the staplesof thisliterature,I suspectthatyou won'tmindputting
this complicationaside.
95. See supranotes 80-82 and accompanyingtext. Robinsonhimself has expresslystated
that he does not endorse the incompatibility thesis. See Paul H. Robinson, The Bomb Thief and
the Theory of Justification Defenses, 8 CRIM.L.F. 387, 407 n.44 (1997) (rejecting the argument

that two actorsengagedin combatcannotbothbe justified).But see 1 ROBINSON,
supranote 13,
at 165 ("Where an aggressorhas a justificationdefense, the proper rule is clear:justified
aggressionshouldneverbe lawfullysubjectto resistanceor interference.").
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criminalityand those that concede criminalitybut defeat punishability
and, second, that the significanceof this distinctionis capturedby the
distinction between conduct rules and decision rules. After all, the
radicaldraftcriminalcode Robinson recentlyproposed is dividedinto
a Code of Conductand a Code of Adjudication,96a frameworknearly
mirroring Dan-Cohen's distinction between Conduct Rules and
Decision Rules-though without the "acoustic separation"device."7
And Robinson takes pains to place justificationdefenses among the
former, and excuse defenses among the latter."8Moreover, he
observed even a quarter century ago that, "[t]houghjustificationis
often considered a 'defense', it is more properly viewed as an
'element' of an offense in the sense that no crime can be said to have
occurred if the act is justified or, in other words, unless the act was
Yet Robinson does not draw the lesson that any
non-justified."99
further exploration is either in the nature of policy prescriptionarguments that for reasons of sound policy, efficiency, fairness, or
what-have-you, the state should or should not criminalize certain
sorts of conductm--or of sociology-efforts to determine whether
particulardefenses that already exist within a given criminalregime
are best understoodinternallyas exceptions to the primafacie norms
or as exemptions from punishability.Instead, he seems to insist that,
rightlyunderstood,justificationsjust are objective.'0

96. See ROBINSON,supra note 7, at 183-239.
97. See id. at 207-09 (rejecting Dan-Cohen's acoustic separation system). Acoustic
separation is discussed supra Section II.C.2.
98. Part IV of his proposed Code of Conduct concerns "Justified Violations of the Criminal
Law"; Article 22 of his Code of Adjudication addresses "Excuses." Id. at 218-20, 226-29.
99. Robinson, supra note 1, at 273 n.32 (citation omitted). This is the type of comment that
provokes Fletcher's concerns about "flat" reasoning. See supra note 71. But it needn't. Despite
his perhaps unfortunate reference here to offense elements, I take Robinson to view nonjustification as an element in a finding of a criminal violation, though presumably not to a
finding of a criminal infringement. For the difference, see supra note 71.
100. This remains true even where criminal law defenses are still in the hands of judges, not
the legislature, with the caveat that judges might face additional institutional constraints on the
types of considerations that they can properly take into account.
101. At points, Robinson could be read as intimating that there exist several possible
conceptualizations of justification, none of which is inherently more valid than the others, all of
which can be argued for or against based on practical considerations. See, e.g., Robinson, supra
note 14, at 62:
It is possible to conceptualize current criminal law rules in any number of ways.
Presumably, the preferred conceptualization is the one that best advances the reason
for having a conceptual scheme, and that reason, I would argue, is to help us think
most clearly about the issues and to give us the greatest insight into their proper
formulation and application.
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Robinson's insistence on a deeds theory of justifications stems
most directly from his substantive view that offenses should be
limited to non-mental components. Put another way, he believes that,
with few and unusual exceptions that need not concern us here, the
Code of Conduct should be crafted to exclude reference to
intentional and cognitive states of the actor.'MAnd that view derives
in turn from his bedrock belief that every verdict in a criminal case
sends a moral message to the community, and therefore that the law

See also id. at 48, 70 (presentingreasonsto preferthe deeds theory).Underthis view, he should
be understoodas arguingonly that the objectivetheory is to be preferredas more useful, in
better servingsoundpolicy goals, includingrealizingthe morejust results,and more effectively
educatingthe public.But this is not, I think,the fairerreadingof his work.Moreoften he seems
to assertthat the objectiveconstructionof justificationdoes have a greaterclaimto truth,even
in an ideal or nonpragmaticsense. This is reflected in his repeated assertionthat the deeds
theorybettercapturesthe relevantdistinctions,see, e.g., id. at 48, 61--distinctionsthat,as far as
I can tell, are thoughtto exist just in the natureof things.So, for example,Robinsoncriticizes
the Model Penal Code's conceptualscheme as "odd and misleading"for treating"a mistaken
belief in a justification"as justified,even thoughit "is identicalin characterto excuses."Id. at
defence an 'unprivileged
62. That is, he explains,"[1]abellingthe mistake-as-to-a-justification
justification' suggests that it is conceptually similar to the defences of the 'privileged
justification'group, yet in fact it is conceptuallyanalogousto-indeed, more than that, it is
conceptually indistinguishablefrom-the defences of the excuses group." Id. (emphases
omitted; emphasis added). But, of course, whethermistaken justificationis "identical in
characterto excuses,"-i.e., whetherthey are "conceptuallyindistinguishable"-ispreciselythe
matterover whichhe andhis opponentsdisagree.In light of these potentiallyconflictingstrands
in Robinson'scharacterizationof the nature of the justification/excusedistinction,his recent
and intriguingwork with Princetonsocial psychologistJohn Darley might signalan increasing
willingness to de-naturalize his preferred conceptualization. See, e.g., PAUL H. ROBINSON&
JOHNM. DARLEY,JUSTICE,LIABILITY,AND BLAME(1995) (comparing societal views on the

principlesof criminallaw withthe actualprovisionsin legal code).
Having thus chargedRobinsonwith sendingsome conflictingsignalson this issue, it is
only fair that I make clear that I am myself coherentistor pragmatistregardingthe truthstatus
of the particularconceptualizationbetween justificationand excuse for which I have been
arguing.As GrantLamondhas usefullyput it, conceptualargumentsare properlymeasuredby
how convincingand illuminatingan accountthey providein each case-whether what
they deliveris still recognizableas an accountof the phenomenonin question,how
well it succeedsin systematicallylinkingthe phenomenonto related aspects of our
understanding,andwhetherit deepensour comprehensionof the phenomenon.
Grant Lamond, The Coerciveness of Law, 20 OXFORDJ. LEGALSTUD. 39, 47 (2000). In saying

this, I do not mean to enter into the debate lately ragingamong legal philosophersregarding
whether conceptualanalysisof law depends upon substantivemoral evaluation.See generally
JULIE DICKSON,EVALUATIONAND LEGAL THEORY (2001) (summarizing the debate and

advocatinganalysisof the law "as is" before directmoralevaluation).It seems to me that not
even an affirmativeanswerto thatquestionwouldentailthatwe need recourseto more thanthe
epistemicvalues of simplicity,coherence,clarity,and the like, in order to evaluate competing
accountsof the conceptsthatlaw employs.
102. See ROBINSON,
supra note 7, at 129-37, 185-86 (proposingto eliminate culpability
requirementsfromthe definitionsof most offenses).
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should be structuredso as to make that message as clear and accurate
as possible.'03
To this end, Robinson envisions five distinctjury verdicts in an
ideal system of criminallaw: (1) not guilty because no violation; (2)
not guilty because justified violation; (3) not guilty by blameless
violation; (4) not punishable; and (5) guilty.'" No violation exists
when the state has not proven the objective/externalelements of the
offense-for example, that the defendant assaulted another person,
or was in possession of cocaine, or committed an unlawful entry. A
justified violation occurs when the defendant has committed the
objective elements of an offense, but satisfies conditions of objective
justification.An unjustifiedviolation is blameless when any one of a
number of conditions are present-that the defendant lacked
culpabilitybecause of a reasonablemistake of fact, or committed the
offense involuntarily (as by convulsion or sleepwalking), or acted
under duress or when insane.'?5 A blameworthy violation is
nonetheless "not punishable"when nonexculpatorydefenses like the
statute of limitationsor diplomaticimmunityapply.In all other cases,
the defendantis guilty.
Focus on the distinctions among the first three verdicts.16
Bracketingany doubts about the value of differentiatingbetween "no
103. See, e.g., id. at 204-05 (discussingthe need to distinguish"no violation"acquittalsfrom
"blamelessviolation"and "justifiedviolation"acquittals).
104. Id. app.B ?? 410-14.
105. Curiously,the verdict forms don't distinguishamong these, but the language of the
Code of Adjudicationdoes. When the defendantis not at least reckless as to each element of
the violation(or, in some few situations,negligent),his "violation"is deemed"notcriminal."Id.
app. B ? 200(1). When the defendanthad the requisiteculpabilitybut can claim, for instance,
insanity,duress,or involuntariness,his "violation"is "excused."Id. app. B ?? 220-28. Robinson
does not explainwhy the distinctionbetween "not criminal"and "excused"-which seemingly
carriessome normativeflavor-is not reflectedin the availableverdicts,althoughhe does note
that "there seems little benefit" in requiringthe jury to specify the particularground of
excuse-involuntariness, duress,mistake as to justification,etc.-because it would "require[]
that the jurorscome to agreementon the groundof exculpation."Id. at 146n.3.
106. This is not to suggest that the fourth verdict-"not punishable"-is wholly
unproblematic.Althoughit has obviousmerit,it worrisomelyrisksimplyingthat the defendant
"reallyis" guiltybut for the presenceof some lawyerlytype defense. (Tellingly,when Robinson
firstintroducesthis possibleverdict,he proposesto call it "guiltybut not punishable."Id. at 73.
Although it has morphed into the sparer "not punishable"by the time it is produced in
AppendixB, see id. app. B ? 413, the transformationis never explained.)And that mightnot be
a fairinference.The ban againstdoublejeopardy,for instance,restspartlyon the judgmentthat
individualsshouldbe sparedthe troubleand hazardof defendingthemselvesfrom subsequent
criminalprosecutions,as Robinsonhimselfrecognizes.See Robinson,supranote 8, at 232 n.124.
But an "actuallyinnocent"defendantwho could availhimselfof such a defense must be aware
of the message that it would send. Cf ROBINSON,
supra note 7, at 70 (describing"a logical
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violation" and "justified violation,"'07the most critical line is plainly
drawn between verdicts 1 and 2 on the one hand, and verdict 3 on the
other. Something of importance-presumably
some distinct
normative message-turns upon the distinction between finding that
the defendant (a) committed no unjustified violation, or (b) is
blameless for committing an unjustified violation. Now, I am skeptical

that it makes sense even to try to use the criminallaw to make such
fine-tuned moral judgments. To elaborate on a question raised by
Kent Greenawalt, what should a jury do when all jurors agree that the
defendant is not guilty-i.e., should be acquitted-but differ among
themselves regarding whether there was no violation, or a justified
violation, or a noncriminal violation, or an excused violation?108
Robinson offers no response.109

hierarchy"among justification,excuse, and nonexculpatorydefenses). The "not punishable"
verdictthereforepressureshim to submitto all the evils that the defense is designedto protect
him from.It is no answerthat,even underexistingsystems,a defendantwho pleadsand prevails
upon a nonexculpatorydefense takes the same risks. A basic premise underlyingRobinson's
enterpriseis that the existingsystemdoes not send suchmessagesclearlyenough.Seesupranote
103and accompanyingtext.
107. Robinson does not explain precisely what evaluative coloration this distinction is
intendedto capture.By intimatingthat there existssome normativedifferencebetweenthe two,
however, he seems to ally himself with the minority view that a justification qualifies
wrongfulnesswithoutnegatingit. See supranote 11.
108. See, e.g., Greenawalt,supra note 12, at 1900-01 (observingthat, except in cases of
acquittalon the basisof mental disease,juriesare generallynot obligedto explainthe grounds
for acquittal,and arguingthat introducingsucha practicewouldconfrontsubstantialobstacles);
Greenawalt,supranote 22, at 17-18 (same).
109. In an argumentthat deservesto be quoted at length, Robinsonexploits preciselythis
problemin an effort to tarnishthe subjectiveapproachto justification.Under the Model Penal
Code, Robinsonexplains:
An actor'sconductis 'justifiable'if it is withinthe rulesof conduct('privileged')or if
it violates the rules of conduct under the actual facts (unprivileged)but the actor
mistakenlybelieves that it is justified. Because of this formulationof justification
defences, a jury is never asked to determine whether the conduct is objectively
proper.The jury need only determinewhetherthe actor'sconductwas eitherin fact
proper,or improperbut he believedthatit was proper.(Note thatthe membersof the
jury need not even agree among themselvesas to which of these two alternativesis
true. Thus, even the members of the jury, then, may not be able to clarify an
ambiguousacquittal.)The ultimateeffect of this is that,even if a more refinedverdict
system were in place, the Code's subjectiveformulationof justificationdefences
leaves it unclearwhethera jury shouldselect a no-violationor a blameless-violation
verdict.
supranote 7, at 147-48 (footnote omitted). But Robinsondoes not seem to fully
ROBINSON,
appreciatethe force of his parentheticalnote. When jurorsdisagreeamong themselvesabout
underlyingfacts, the jury will alwaysfind it unclearwhichform of exculpatoryverdictto select
no matter how the justification defenses are formulated. Put otherwise, Robinson's assertion that,

"[w]ithproperorganization,a code of adjudicationeasily can"distinguishamongthese types of
acquittals,id. at 204 (emphasisadded),missesthe point:the actualadjudicationsoften can't.
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Even supposing that such fine-tuning is possible and desirable,
the content of the different categories is more than dubious. To start,
as Jeremy Horder has cogently argued, it seems morally senseless to

include involuntariness on the disfavored side of this divide."1
Suppose Lisa is charged with having "cause[d] bodily injury.., to
another person" (in violation of ? 3 of Robinson's Code of
Conduct)."'If a jury determinesthat she did so only because forcibly
(and maliciously)propelled by her older brother Bart, it is ridiculous
for the legal system to seek to transmita message that Lisa is entitled
to anythingless than top-drawerexculpation.
Or, imagine mattersbefore the incident.Picture the hypothetical
public education classes of which Robinson is fond.112 Suppose the
students are collectively reading the Code of Conduct, and precocious
Lisa asks: What would happen if my brother Bart were to pick me up
and throw me into Milhouse? Consistent with Robinson's vision, the
teacher would have to answer that Lisa would be found to have
violated the Criminal Code (tsk, tsk!), but (not to worry!) would be
adjudged "blameless" for this violation. Wouldn't the children think
that crazily unfair? And wouldn't they be right? If so, the upshot is
not trivial. It reveals that Robinson's mapping of the Codes of
Conduct and Adjudication onto the distinction between ex ante and
ex post perspectives is too facile. Even from an ex ante perspective,
citizens are imagining the ex post situation. And one fundamental
question in which they'll be interested is this: Will I be found to have
violated the criminal law or not?113

If the above is true, then perhaps more than a requirement of
voluntariness ought to be moved into the Code of Conduct. For the
same is arguably true about culpability determinations. Again, Lisa
might wonder: What if I cause structural damage to the school by
110.

See Jeremy Horder, Criminal Law and Legal Positivism, 8 LEGALTHEORY221, 229

(2002) (criticizingRobinson for placing involuntarinessamong the excuses "because only
wrongdoing needs excuse, and the involuntarinessof conduct actually undermines the
wrongfulness... of conduct.... becausewhat is wrongis somethingthere is reason not to do,
and involuntaryconductis not sensitiveto the guidinginfluenceof reason").
111. See ROBINSON,
supranote 7, app.A ? 3 (DraftCode of Conduct,"Injuryto a Person").
112. See, e.g., id. at 156 (advocatingthe promulgationof simple rules of conduct to be
discussed in school children's "citizenship classes").
113. Cf CANE,supra note 10, at 93:
[T]he criminal law is as much concerned with telling us what our responsibilities are
as with deciding whether, in particular cases, we should be subject to sanctions for not
performing those responsibilities. The law gives us goals to aim at, while at the same
time offering reassurance that failure to meet those goals will not necessarily attract

legal sanctions.
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inadvertentlycarryingin an explosive device that Bart has secreted in
my lunch box? And, again, the Robinsonian answer would be that
Lisa will have violated the Code of Conduct,114 but will be adjudged
"Not Guilty by Reason of Blameless Violation.""'Yet if, as Horder
has argued, it is senseless to conceive of involuntary action as
violatingthe Code of Conduct,the very same is arguablytrue of nonculpable voluntary conduct.1"6If Lisa did not suspect-indeed (if it
matters) where nobody would have suspected-that her lunch box
contained a bomb, it may be thought normativelyobtuse to saddle
her with the relative stigmathat must attach to anythingless than the
most robustform of exculpationthe systemmakes available.l'7Even if
114. See ROBINSON,
supra note 7, app. A ? 24 (Draft Code of Conduct,"Damageto or
Theft of Property").
115. See id. app. B ? 220 (Draft Code of Conduct, "Disability Excuse: Involuntary
Conduct"); id. app. B ? 412 (Draft Code of Adjudication, "Verdict Form: Blameless
Violation").
116. I leave open whethernon-recklessconductis non-culpable,or whether,in ordernot to
be culpable,the conductmustbe nonnegligentas well.
117. I suspect that those who believe that voluntarinessis necessarilya component of a
norm violation but that awarenessis not might be misled by the confession-and-avoidance
characterof excusessuchas mistakeof fact. Some pleas of confessionand avoidancedo confess
somethingof normativesignificance.Duress is the prime example:I acknowledgethat I did
wrong(morallyor criminally),but I'm not to blame.But not all suchpleas are like that. When
Lisa confesses to having caused the school's destruction,but pleads ignoranceof the critical
facts in avoidance, she is denying not her blameworthiness,or not only this, but also the
logically prior fact of wrongfulness. Here, I think, confession and avoidance reflects only a
dialectical structure, not a normative one. The dialectical structure is created by the fact that the

accuserwill naturallyspeakfirstin termsof objectiveor externalfacts,leavingit to the accused
to fill in detailsabouther mentalstatesand the like aboutwhichshe has privilegedaccess.That
the accuserdoes not, in one breathas it were, chargethat the accuseddid x, and that she knew
she was doingx, is reallya matteronly of dialecticalconvenience;thereis no normativeimport.
My treatment of defenses (see Figure 4) therefore relies somewhat on convention.
Conceptually,ex post normativeor ascriptiveassessmenttends to proceedin this order:(1) are
the externalrequirementssatisfied(e.g., did the actor trespasson another'sland;did she cause
another'sdeath)?;(2) if so, did she act with any of the proscribed"mentalstates"of purpose,
knowledge,recklessness,or negligence(i.e., can the actorclaimany mistakesor accidents)?;(3)
if not, was the actorjustified?;and (4) if not, was she excused?This hierarchyis familiar.What
is perhapsnot familiaris that there exist significantdifferencesin the way that one step relates
to the one preceding it. A fairly importantconceptualdistinctionseparates the latter two
questions, tracking the distinction between wrongfulness and blameworthiness.But no
considerationof comparableforce separatesculpabilitydeterminationsfromjustifications(steps
(2) and (3)). Thus,once we determine(whichwe need not) thatjustificationsshouldbe treated
as defenses and associatedclosely with excuses,there is no reason in principlethat culpability
determinationscould not join them.Put anotherway, the distinctionbetweeninfringementand
violation-culpabilitydeterminationsgoingto the former,justificationsgoing to the latter-may
be supportedmore by intuitive,largelyunarticulated,notions of statisticalordinariness,and by
simple convention,than by anythingof greaternormativesubstance.This truthis reflectedin
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no stigma is thought to apply, a rule that does not presuppose the
actor's awareness of the preconditionsfor its applicabilitymight be
thought either confused or otiose.
Ironically,Robinson himself can be read as lending support to
this view:
To say'donot use forceagainstanotherunlessyou thinkthe otheris
attackingyou' may soundlike a rule of conductbut is simplya
of two distinctpoints.The ruleof conductsays'do not
compression
use forceunlessanotheris attackingyou';butwe understand
thatin
application you can only act on what you know or believe. That

secondissue, of belief, is not an issue that one mustdeal with in
statingthe ruleof conduct;it onlybecomesrelevantin adjudicating
failuresto followthe rule(to satisfythe ideal)."s
This is an importantpassage. If we understand(as we should) that
one can only be expected to act on what she believes (which is not
inconsistent with imposing a duty, itself triggered by what the actor
believes, to gather more informationunder specified circumstances),
then the reason that one need not deal with issues of belief "in stating
the rule of conduct"is only because such issues are already implied.
So, it's not that issues of belief aren't incorporatedinto the conduct
rules (the statement of the norms), but rather that they need not be
incorporated explicitly because the implication of their inclusion is
already so strong. Issues of belief do, as Robinson acknowledges,
become relevant at the stage of adjudication."1
But that is not through
the application of any ancillary rule; it is from attending to the
primarynorm'snecessaryimplication.
The bottom line, I suggest,is this. It may make sense to fine-tune
verdicts so as to distinguish exculpations based on the absence of
violation from exculpationsfor reason of blamelessness.But even if
so, want of the minimumrequisite culpability(usuallyrecklessnessor
negligence) should probably make out the former if, as Robinson
insists, the criminallaw's educative function is so critical.20 When an
the still-incomplete historical transition of issue (2) from defenses (under the guise of "mistakes
of fact") to offense elements (as per Model Penal Code-style kinds of culpability).
118. Robinson, supra note 14, at 64-65.
119. See supra note 118 and accompanying text.
120. Over a decade ago, Robinson acknowledged his critics' suggestion that some mental
components should go within the rules of conduct, see Paul H. Robinson, Rules of Conduct and
Principles of Adjudication, 57 U. CHI. L. REV. 729, 736 n.9 (1990), but demurred largely on the
ground that "[t]he harmfulness of conduct does not always depend on the actor's subjective
state of mind," id. at 738.
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actormakes mistakes(at least nonnegligentones) about elements, the
criminallaw should not be deemed violated. And that conclusionhas
majorimplicationsfor the constructionof justificationdefenses. Even
if "everycase adjudication"should be viewed as a vehicle "to tell the
communitywhich conductis approved('justified')and which conduct
is disapprovedeven though the offenderat hand may not be punished
for it ('excused'),"'21it is very doubtful that a pure "deeds theory"
does it accurately.
In thus denying Robinson's claim that justifications must be
objective,I do not mean, however, to assertthe more nearly opposite
position that they must be subjective,i.e., that it is part of the nature
of a prescriptivenorm that it must assume the world as perceived by
the norm's addressee. I have endeavored merely to highlight some
reasons why a culture might want to understandits norms in such a
way. I have tried to explain, in other words, why any nonnegligent
mistakes about justification that the society's criminal law in fact
codifies as defenses might be better understood as themselves
justifications,not excuses. It does not follow, though, that there exist
no reasons why a culture would want its norms to hold subjectsto a
higher standardof conduct, one predicated upon an idealization of
their epistemic situation.'22Trade-offs, after all, are unavoidable.
Whereas a radically subjective construction of norms is most
sympathetic to the regime's subjects, a radically objective
constructionis more aspirational.It is hard to see what it would be
about the nature of normativitythat would fix as necessary one or
anotherposition with regardto this trade-off.'23
In short, it seems perfectlycoherent for a norm to accommodate
the actual or reasonablebeliefs, even if mistaken,of its addresseesin
121. ROBINSON,supra note 7, at 123-24.
122. Strictly speaking, this would not run afoul of the maxim that "ought implies can," for an
actor could act in accord with guiding reasons even if she does not apprehend the facts that
make those reasons applicable to her situation. Of course, the proximity with which the
objective vision of norms comes to violating that bedrock principle of normative reasoning
might persuade many against that vision. On the other hand, objectivists could take that same
proximity as weighing against ought-implies-can itself.
123. As Joshua Dressier puts it, "[a] society realistically cannot ask more of people than to
act in conformity with reasonable appearances." Dressier, supra note 12, at 93. This could be
quibbled with. Perhaps it is more accurate to say that a society cannot realistically ask more of
people than to act in conformity with their actual perceptions, after having made appropriate
(reasonable?) efforts to verify whether those perceptions are accurate. In any event, the
qualifier realistically is doing a lot of work. The nub of the disagreement between subjectivists
and objectivists, I suggest, precisely concerns how realistic a normative system must, or
should, be.
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directing behavior, or to hold addressees to a higher idealized
standard. A particularnormative regime could develop with either
orientationwithout violating anythingessential to normativity.If so,
whether a given society and its norm entrepreneurs(such as the legal
elites responsiblefor its criminallaw) should conceive of its criminal
law in subjectiveor objective terms should depend upon argumentsof
political morality and practicality. It will be easier for all
contributors-Robinson included-to focus on the merits of his
argument if it is more clearly detached from arguments about
conceptualor logical necessity.Those are red herrings.'24

124. This position-that the subjectivists and objectivists are engaged in a debate over what
legal prohibitions should look like and how norms should be understood, and not about the
inherent meaning or nature of justification-contradicts John Gardner's claim in a provocative
recent article that, as a matter of practical reasoning, a justification exists only when subjective
and objective requirements are both satisfied. See Gardner, supra note 14, at 106. Although a
complete response cannot be attempted here, some remarks are in order.
Gardner holds, in brief, that "from whatever point of view one claims justification for
one's actions or beliefs, one claims justification only if one claims both that there were, from
that point of view, reasons for one to act or believe as one did and that one's reasons for
performing the act or holding the belief were among these reasons." Id. Effectively anticipating
my suggestion that a justification could lie under the criminal law when supported by guiding
reasons but not explanatory ones, or conversely, Gardner responds that
even if English criminal law were found to use the word 'justification' in some
different, technical sense, that would be a matter of little concern for present
purposes. Our interest is not in the legal meaning of the word 'justification'. Our
interest is in the ordinary phenomenon, that of justification, which still plays a major
role in the thinking of most criminal courts, and indeed in evaluative thinking at large,
whatever the local lawyers and legal commentators may choose to call it.
Id. I am skeptical, however, that the prospect that justifications need not require the
conjunction of objective and subjective considerations can be waved away quite so easily.
Gardner is surely correct that the relevant question is not how criminal law practitioners
use the word "justification." (For one thing, if the concept of legal justification does not loom
large for them, they may use the word, unreflectively, as referring only to moral justification.)
But nor is it, as Gardner apparently would have it, what justification means in some ideal sense
abstracted from the context of the criminal law. In my view, the question that animates the
literature to which Gardner purports to respond concerns how to describe the conceptual
structure or logic that already shapes extant criminal law. And insofar as this is our interest, then
Gardner's assertion that a legal system which drafts or conceives justifications in wholly
objective (or, one might add, wholly subjective) terms is "a legal system which, strictly speaking,
does not care about justification at all," id. at 118, seems nonresponsive. More precisely, it
responds only by denying the underlying intuition that such a system, just by virtue of being a
normative system, necessarily "cares about" justification in at least some sense. Therefore,
before accepting Gardner's answer, it behooves us at least to search for a sense of justification
that accommodates the intuition. The revised conception here advanced-pursuant to which a
justification defense defeats the presumption that given conduct is criminal-meets that need.
We have, then, two competing conceptions of justifications under the criminal law. And before
we can claim that one is not "strictly speaking" faithful to the meaning of justification, I should
think we need some explicit criteria for choosing between conceptual schemata. While I could
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Unknowing Justification

The converse of the mistaken (or "putative") justification
problem arises when an actor assaults another person under
circumstances that would allow the actor a justification had he known
of the relevant facts,125but he did not. This situation of "unknowing

justification"is often called the "Dadson problem"after the famous
1850 case in which a police officer was prosecutedfor shooting a man
in flight from the commission of a petty theft.'26The criminal code
authorized officers to shoot escaping felons, but this minor larceny
wasn't classifiedas a felony unless the thief was a third-timeoffender.
It turns out that, unbeknownstto ConstableDadson at the time, the
thief did have several priorfelony convictions,and so was committing
a felony. The claimedjustificationwas held unavailable,however, and
Dadson was convicted of shooting with intent to cause grievous
bodily harm.'27
Again, whether this was the proper outcome represents a
straightforwardquestion of criminallaw policy (broadlyunderstood):
Is it worth criminal law resources, and is it consistent with our
principles of criminal justice, to require actual belief in the
circumstancesthat, if believed, would justify harm-causingconduct?'28

not hope to do justice to the issue here, it does seem to me that, insofar as we can appeal only to
intuition and utility, the more catholic account here presented stacks up well.
125. A reasons approach would require, in addition, that such knowledge constitute the
motivation or explanatory reason for the actor's conduct. See supra note 14.
126. Regina v. Dadson, 4 Cox C.C. 360 (Crim. App. 1850).
127. Id. at 361. In a much more recent instance of unknowing justification, an Israeli thief
stole an innocent-looking backpack left in public only to discover that it contained a terrorist
bomb, which he subsequently reported to the police. The thief was thought to have saved many
lives and was not prosecuted, thereby saving the Israeli courts from having to confront the
Dadson problem themselves. See generally Robinson, supra note 95.
128. As J.C. Smith argued, the question "was whether the defence on which Dadson relied
requires ... knowledge of the facts which justify the arrest and the use of force to effect it. This,
I suggest, is a matter of policy. There is no rule of logic which requires it to be answered one
way or the other." SMITH,supra note 37, at 31; see also id. at 32 ("Whether knowledge of the
facts should be required to found a defence, be it justification or excuse, is... a matter of
policy."). I think Smith entirely correct, although it seems to me that things become muddied a
bit when Smith responds to a reductio advanced by Glanville Williams. Williams had declared
the result in Dadson absurd on the ground that it would follow that "a British soldier who kills
an enemy in action, believing himself to be killing his own drill-sergeant, is guilty of murder."
GLANVILLEWILLIAMS,CRIMINALLAW 25 (2d ed. 1961). In response, Smith agreed that a
murder conviction in the latter case would be preposterous, but distinguished the two cases on
the grounds that "[m]urder has for centuries been defined as the killing of a person 'under the
Queen's peace,'" and that "[a]n enemy soldier making war against the Queen is not under the
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It is easy enough to draft a statute that provides for either of these
outcomes. Ruminationsabout the inherentmeaning or true nature of
justificationwould not seem to advancethe debate.'29
But again, Robinson offers a hypotheticaldesigned to show that
the subjective view-which withholds justification when the
defendant is unaware of facts that, if known, would make out a
justification-gives "improperresults."'30Imagine, he proposes, that
B is poised to attack A, thereby conferring upon A a justification
defense under the deeds approach. A is unaware of this danger.
Coincidentally,however, and for his own bad reasons, A decides to
assaultB. Bystander C knows all of the foregoing. He knows, that is,
that A is an "unknowinglyjustified actor."'31 Nonetheless, because C
prefers B to A, he assaultsA to prevent A's assault upon B. Does C
have a defense? Robinson thinks it obvious that he shouldn't.'32But,
he says, the reasons theory would confer one: Because A doesn't
know that he would be justified in assaultingB, his force upon B is
unlawful,therebypermittingC to resist it-even though C knows that
B is an assailant.'33
There is much to say in response. First, why A is objectively
justified, rather than B, is not transparently obvious. It has been
doubted that this conclusion reflects an underlying fact of the matter,
ratherthan mere narrativethrust.'34But even if we accept Robinson's
Queen's peace so an element in the definition of the crime of murder is missing." SMITH,supra
note 37, at 30-31.
Instead of deferring to this contingent definition of murder in a manner that would seem
to naturalize it, Smith would have done better, it seems to me, to make clear that the absurdity
of convicting the soldier of murder-if absurd it be-would arise simply from bad policy, not
conceptual error. This would be more consistent with his apt conclusion that
"[p]olicy" should surely determine whether this person is guilty of a crime, or of no
crime. If, as a matter of policy, we think he was truly "justified" in doing what he did,
it should be no crime. But if policy requires him to be convicted, it should surely be of
the consummated crime [rather than of an attempt].
Id. at 44.
129. Cf Anthony M. Dillof, Unraveling Unknowing Justification, 77 NOTREDAME L. REV.
1547, 1556-58, 1599 (2002) (criticizing what he calls "definitional arguments" in favor of another
approach, called the "harm theory," to the unknowing justification problem).
130. Robinson, supra note 14, at 59.
131. Id.
132. Id.
133. Id.
134. For an intriguing argument that the deeds theory produces logical contradiction in
Dadson-type cases, see Russell L. Christopher, Unknowing Justification and the Logical
Necessity of the Dadson Principle in Self-Defence, 15 OXFORDJ. LEGAL STUD. 229, 239-45
(1995). Again, I think Christopher's inventive argument is flawed. Very briefly, it seems to me
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premise that A and not B is objectivelyjustified,it is still unclearthat
C is not permitted to interfere with A's (subjectively unjustified)
efforts to kill B. I should think it depends mightilyupon the nature of
C's interference.It is perhaps telling, therefore, that while Robinson
says that B "intendsto kill" A, and that A "drawsa gun to shoot" B,
he consistentlyrefers to C's action only in terms of "resistance"and
"interference."'35It would seem that an objective theory of
justification that purports to turn on the realization of net societal
benefits would find C justified if his interferenceinflicts less harm on
A than A would otherwisehave inflictedupon B.136
Finally and most importantly,even supposing that C kills A to
protect B, there is not the slightestreason why a subjectiveapproach
to justificationneed provide C with a defense. A penal code could
provide,for instance,that an actormay not use force againsta person
in response to force that the actor believes would be lawful were it
not for that other person's mistaken beliefs about the circumstances
in which he acts. That the Model Penal Code appearsnot to reach this
same resultis, at most, a criticismof that particularcode;137it does not
tell against subjective constructions of justification defenses
more generally.
that, contraryto Christopher'sassertions,id. at 244, an objectivisthas access to a perfectly
coherentnotion of the initialaggressor,one that turnson the particularpoint in time at which
an actor consciouslydeterminesto employ force. Still, because adequatedevelopmentof this
argumentwould requiremore space than is here warranted,I am satisfiedto leave this as a
partlyopen question.
135. Robinson,supranote 14, at 59.
136. Bear in mind that the law would not permit C to allow B to inflict any furtherinjury
upon A after C has successfullynullifiedA's threatto B. Both tort law and criminallaw would
imposeupon C an affirmativedutyto try to protectA fromB if C's interferenceleavesA unable
to protecthimselfagainstB.
137. Robinson is probablyright that, under the MPC, C could be exculpatedeven if he
employsdeadly force. But that outcomeis not for the reasonshe gives. Robinsonclaimsthat,
underthe MPC,C "lawfullycan interferewithconductthat is 'unlawful'."Robinson,supranote
14, at 59 (citing MODEL PENAL CODE ? 3.06). Assuming that this citation reflects a
typographicalerror (section3.06 concernsthe use of force for the protectionof property),and
that the intendedcitationis to section 3.05, we have alreadyseen that this is not so. See supra
note 83. Section3.05 providesthat C lawfullycan protectB againstunlawfulforce only if, under
the circumstancesas C believes them to be, B "would be justified in using such protective
force." MODELPENALCODE ? 3.05(1)(b) (1962). And B would not be justified in using deadly
force againstA if his intent to kill A is deemed to have "provokedthe use of force against
himself in the same encounter."Id. ? 3.04(2)(b)(i). I'd be inclined to say that A's lack of
awarenessof the potentiallyprovocativecircumstancespreventssatisfactionof this provision,
which is why I believe that Robinson'sbottom-linejudgmentabout the Model Penal Code is
correct. But it could be easily corrected without having to resort to an objective
conceptualizationof the defense.

This content downloaded from 130.91.146.35 on Wed, 8 Oct 2014 19:28:18 PM
All use subject to JSTOR Terms and Conditions

2003]

JUSTIFICATIONAND EXCUSE

61

Even were Robinson to become convinced that no desired
outcome in complex unknowing-justificationcases is beyond the
reach of a subjectivistapproach,that would be unlikely to give him
pause. For even in those contexts (of mistakenjustification),where he
already does recognize that purely subjective approaches can be
modified to reach the outcomes he deems substantivelyproper, he
disparagessuch approachesby emphasizingthat they require "fancy
In fact, Robinson too
dancing"138or "complicated manoeuvres."139
must resort to some fairly recondite legal draftingto ensure that the
objective approachproduces the intuitively correct outcomes.1'"But
that, to my mind, is no criticismof the objective approachgenerally,
nor of Robinson'sproposalin particular.Because it's no easier in the
138. Paul H. Robinson & John M. Darley, Testing Competing Theories of Justification, 76
N.C. L. REV. 1095, 1102 (1998).

139. Robinson,supranote 14, at 60.
140. This is best exemplifiedby a straightforward
case of unknowingjustification.Although
the actor is objectivelyjustified, Robinson has recognized that full exculpation would be
inappropriateand has therefore argued repeatedlythat the actor should be convicted of an
attemptedoffense. See, e.g., Robinson,supranote 14, at 57-58; Robinson,supranote 1, at 291;
Robinson& Darley,supranote 138,at 1101.Remarkably,however,his own proposedCodes of
Conductand Adjudicationappearnot to producethat result.Most personswho are objectively
but unknowinglyjustified would be fully exculpatedunder Part IV of the Code of Conduct,
whichmakesactualnecessitythe touchstonefor the validuse of defensiveforce.See ROBINSON,
supra note 7, app A. Part IV (Draft Code of Conduct,"JustifiedViolations of the Criminal
Law").To realizehis desiredoutcome,then, Robinsonwouldhave to rely upon somethinglike
the Model Penal Code'simpossibleattemptprovision,whichprovidesthat an actor "is guiltyof
an attempt to commit a crime if, acting with the kind of culpabilityotherwise requiredfor
commissionof the crime,he purposelyengagesin conductthat wouldconstitutethe crimeif the
attendant circumstances were as he believes them to be." MODELPENALCODE? 501(1)(a); see,

e.g., Robinson, supra note 14, at 57 (citing this provision favorablyfor resolving cases of
unknowingjustification).But as personswho have taughtthis provisionknow, it is hardlyfree
of "gyrations,"id. at 53, and nonethelessremainsfar from pellucid.Most particularly,it raises
all the uncertaintiesthat attendidentificationof "attendantcircumstances."
For another illustration, consider this hypothetical proposed by Kent Greenawalt:
"Imaginethat David, wishingto die as an apparentvictim, has cleverly set things up so that
Vicki will think David is tryingto shoot her and will shoot him in return."Greenawalt,supra
note 12, at 1924. If Evelyn, who had known of David's plan, happens upon the scene
immediatelyafter Vicki has drawnher gun, may Evelyn shoot Vicki? If David himselfchanges
his mindafterVicki drawsher gun, and decideshe wantsto live, shouldhe be legallypermitted
to shoot her dead? See also Greenawalt,supranote 22, at 23 (advancinga similarhypothetical).
A deeds theory would appearto answerboth questionsin the affirmative,given that Vicki's
threateneduse of force is only "excused"and thus "unlawful."But I should think it absurdto
acquit either Vicki or David. As best I can tell, though, Robinson'sRules of Conduct and
Adjudicationlead to precisely that result in the case of Vicki. What result would obtain in
David's case, especially in light of Section 240 ("Causingthe Conditions of One's Own
Justificationor Excuse"),I leave for the intrepidreader to determine.See ROBINSON,
supra
note 7, app. B ? 240 (Draft Code of Adjudication,"Causingthe Conditionsof One's Own
Justificationor Excuse").
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criminal law than elsewhere to draft a statute adequate for all
contingencies, only a peculiarly naive vision of law would take
statutory complexity as a signal either of conceptual poverty or
disingenuousness.
In sum, a desire to reach certain intuitively proper results-in
situations of mistaken justification and unknowing justification
alike-does not logically compel adoption of subjectiveor objective
conceptions of legal justification.This is one of the principallessons
of the revised conceptionof the justification/excusedistinction.
IV. FURTHER IMPLICATIONS

Although much of the literature on justification and excuse
focuses on the subjective/objectivedebate, that question does not
exhaustcommentators'interest.This Part scrutinizestwo other oftendiscussedissues. Section A demonstratesthat, on the revised account,
classifying a particulardefense as justification or excuse entails no
necessaryconsequencesfor the treatmentof third parties. Section B
returns to issues of taxonomy. After cautioning against efforts to
classify existing defenses like "self-defense" and "defense of
property,"it turns attention to two defenses the proper classification
of which has consumed substantial scholarly attention-the quasidefense of provocation that reduces murder to voluntary
manslaughter, and the true defense of duress that affords full
exculpation. This Section provides reasons to conclude that each is
better classifiedas an excuse.
A. ThirdParties
One frequent claim about the essential or logical relationship
between justification and excuse goes like this: When conduct is
protected by a justificationdefense, third parties may help the actor,
and may not hinder her; when conduct is excused, third parties may
hinder, and may not help.'41 Of course, the analysis of Part III
demonstratesthat this is not necessarilyso when the actor and the
third party have different factual beliefs. If we are now to confront
new issues worth additionalcomment,the claim at issue must be that
where an actor (A) and a third party (C) share the same perceptions
about a given situation,then if A is justified,C may help him and may
141.

See, e.g., LEO KATZ, BAD ACTS AND GUILTY MINDS 65 (1987); Dressier,

12, at 77; Greenawalt, supra note 12, at 1918.
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not hinderhim, and if A is only excused, then C may not help him and
may hinderhim. If A is neitherjustifiednor excused, of course, C also
may not help, and may hinder. Call this (multi-part) claim the
"necessaryimplication"thesis. Is it true? If so, what does that reveal?
Whether it is true depends upon the strength and nature of the
reasons for giving the primary actor legal permission to act. In
necessity cases, where A's action is thought to produce greater good,
C should of course be permitted to help, and not to hinder. Take
Robinson's example of the firebreak:A ignites B's farm to save an
adjoiningtown from a raging forest fire. Surely,if A is justified, then
C must be allowed to assist. But this is due not to any necessarylogic
of justifications, but rather to the specific reasons that support
grantingA legal permissionin the first place. If we think this is a good
thing for A to do, then we would need a reason for prohibitingC from
helping or for allowing C to hinder, and that there could be any such
reason deserving solicitude seems highly unlikely.142
In short, we
should be thinking in terms of reasons for treating the primaryand
thirdpartydifferently,and not for conceptualtruths.
This point is best illustratedby self-defense cases. Recall Albert
who shoots and kills Bushrod in self-defense, but in circumstancesin
which Albert knows he could have safely retreated.143Let us suppose
that Albert was in his own home. One could reasonablybelieve both
that most people will retreat if they can, no matter what the law
allows, and that ex post adjudicationsof whether safe retreat would
have been possible are too likely either to produce false positives
(thus resulting in punishment of morally and legally innocent
persons) or to put excessive pressure on law-abidingfolk to attempt
retreatsthat are in fact unsafe. For these reasons, I argued,a rational
law might refrainfrom imposing a duty of retreatin one's own home
(though I should add that a contraryrule would also be defensible). If
the law takes that approach,Albert has a valid defense of self-defense
and is, legally speaking,justified.
Suppose now that Clarisse, Albert's neighbor, happens to be
over for coffee, and that both parties realize that Bushrod has it out
only for Albert, not Clarisse. If Albert's gun jams, and he asks
142. Of course, it would not be illogical to allow B (the second party) to try to stop A,
thoughit mightbe bad policy.And even if B is not allowed (i.e., would not be justified)to stop
A, she mightstill warrantan excuseif she did. But to focus on B's statusis essentiallyto reprise
the humanshieldhypotheticaldiscussedearlier.See supranote 85 and accompanyingtext.
143. See supranotes 22-25 and accompanyingtext.
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Clarisse to hand over the sidearm she's packing, the law's internal
coherence would not be challenged were Clarisse criminally
prohibited from doing so. Whatever concerns may militate against
requiringthe threatenedvictimsof an assaultto try to assess whether
safe retreat is possible before protecting themselves with defensive
force do not also apply to bystanderswho could be expected to be
able more coolly to assess the situation. Or so lawmakers may
reasonably conclude. So the fact that Albert has a justification
defense does not necessarilyimply that Clarissewould also be legally
justifiedwere she to aid him in assaultingBushrod.Perhapsher legal
duty should be to encourage Albert to make use of the safe retreat
that they both realize exists.
Of course, this might be seen as evidence that Albert's defense is
only an excuse, and not a justification as I had earlier claimed. If
Albert is only excused, then Clarisse'slack of a defense would only
confirm the necessary implication thesis. The problem is that
although Clarisse might be denied a defense, she needn't be. A
criminalcode that permittedall thirdpartiesto assistpersonswho are
themselves permitted to resist unlawful force would hardly be
unintelligibleor internallycontradictory.So the necessaryimplication
thesis is still shown to be invalid.Again, this is a draftingissue, not a
conceptual one. Policy judgments about what should be done with
third parties have no bearing on the conceptual distinctionbetween
justificationand excuse.
B. Classifyingthe Defenses
It is a common move among criminallaw theorists-especially
those advancing argumentsfor law reform-to try to demonstrate
that a particulardefense is properlyclassifiedeither as a justification
or as an excuse. To take just one example, a major symposiumon
"batteredwomen who kill" was explicitlyshaped by the premise that
we can best determine how such women should fare under the
criminallaw only after we first make clear whether self-defense is a
justification or an excuse.'44 This last Section explores how this

enterprise should proceed if the revised conception of justification
and excuse I've proposed is correct.How ought we to categorizethe
standarddefenses such as necessity, duress, duress of circumstances,

144. See Symposium, Self Defense and Relations of Domination: Moral and Legal
Perspectives on Battered Women Who Kill, 57 U. PITT.L. REV. 461 (1996).
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defense of self, defense of others, and defense of property? Which are
justifications, and which are excuses?
1. Some Cautionary Notes. A classificatory enterprise of this sort
is risky, for the unarticulated assumption that all the particular rules
that fall within one of the broad doctrinal categories must be
classified alike is simply false. I have already indicated that the
categories of justification and excuse are straddled by statutes that do
not preclude use of the duress defense when the defendant who is
confronted with a powerful threat actually chooses the lesser evil.'145
When the actor commits a lesser evil than the evil that would have
resulted (by natural forces or by human agency) were he to have
acted otherwise, then he is presumably justified. When, even though
he selected the greater evil, he is granted a defense because a person
of reasonable firmness could not have been expected to have done
otherwise, then he is most likely excused.146 Furthermore, the defenses
involving defensive force are likely to be complex amalgams of
justifications and excuses.147 Perhaps, for instance, use of deadly force
to protect oneself from physical attack is justified, but to protect
oneself from robbery is only excused. Or use of force is excused when
retreat is possible, but justified where retreat is impossible. Or,
unavoidable mistakes are justified, whereas (merely) reasonable
mistakes are excused.

To see this point more clearly, it might be useful first to identify
the different defenses. Quick: How many are there? Although the
precise number will vary from code to code, I'd predict that many
people would guess around a dozen. Here, for example, is a list of
defenses one might generate from a glance at the Model Penal Code:
(involuntary) intoxication, duress, military orders, consent (by the
victim), de minimis infraction, entrapment, choice of (lesser) evils,
execution of public duty, use of force in self-protection, use of force
for the protection of other persons, use of force for the protection of
property, use of force in law enforcement, use of force by persons
145. See supra note 64; see also Greenawalt, supra note 22, at 16 (identifying duress as an
example of a defense that "reach[es] instances of both justification and excuse").
146. More precisely, whether he is justified or excused in this latter event depends upon
one's view of what the criminal law should (nominally) demand of members of the public. For
elaboration of this issue see infra notes 172-76 and accompanying text.
147. This is not to agree with those who say that all defenses contain elements of
justification and excuse. See, e.g., Gardner, supra note 14, at 122. As I have conceived
justifications and excuses, this is not so.
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with special responsibility for care, discipline or safety of others,
mental disease or defect, and immaturity. That's fifteen.148
If we look more carefully at any one of these provisions,
however, the picture changes. Take, for instance, Model Penal Code
section 3.06, "Use of Force for Protection of Property." This lengthy
section expressly distinguishes among a large number of variables:
whether the property protected is movable, real, or a dwelling;
whether the force used is deadly, nondeadly, consists of confinement,
or is executed by "device"; whether the actor did or did not request
desistancebefore employingforce; and (because it is expressly made

subject to a separate provision, section 3.09) whether the actor
behaved reasonably, negligently, or recklessly.'49This one section,
For
then, could be seen actuallyto consistof scores of discreterules.1M
example:
* An actor may use nondeadly force against the person of
another when the actor reasonablybelieves that such force is
immediatelynecessary to prevent or terminate the unlawful
carryingaway of tangible, movable property,provided that
such movable propertyis in his possession and the actor first
requeststhe person againstwhom such force is used to desist
from his interferencewith the property.'1
* In any prosecutionfor which negligence does not suffice to
establish culpability, an actor may use nondeadly force
against the person of another, without first requesting the
person against whom such force is used to desist from his
interference with the property in question, when the actor
nonrecklessly believes that such force is immediately
necessaryto prevent or terminatethe unlawfulcarryingaway
of tangible, movable property, that the property is in the

148. These are the personal (i.e., non-systemic) defenses of the general part. The list would
be greatly expanded were we to include (a) "defenses" that merely negative the prosecution's
prima facie case (e.g., alibi or somnambulism), or (b) defenses particular to specific offenses
(e.g., "the spousal defense" recognized in some jurisdictions to sexual assaults). For a much
longer list that includes these sorts of defenses, see 1 ROBINSON,supra note 13, at 70.
149. MODELPENALCODE ? 3.09 (1962).
150. On the difficulties of rule individualization, see, for example, A.M. Honor6, Real Laws,
in LAW, MORALITY,AND SOCIETY99, 111 (P.M.S. Hacker & J. Raz eds., 1977) (raising the
possibility that "every prima-facie universal proposition of law which may be the subject of
debate is a separate rule").
151. MODELPENALCODE?? 3.06(1)(a), (3)(a)(ii).
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possession of another person for whose protection he acts,
and that such requestwould be useless.152
S In any prosecutionfor which recklessnessdoes not suffice to
establish culpability,an actor may use deadly force against
the person of another if he believes that the other person is
attemptingto dispossess him of his dwelling otherwise than
under a claim of rightto its possession.'3
If these are "rules," however, so too could each be called a
"defense"-respectively, the defenses of, say, "Reasonable use of
nondeadly force for the prevention of interference with movable
propertybelonging to oneself," "Non-recklessuse of nondeadlyforce
for the prevention of interference with movable property belonging
to another, prior request thought useless," and "Use of deadly force
for protection against dispossessionof dwelling."And if sections are
carved up into more granular defenses in this fashion, the total
number of defenses recognized by the Model Penal Code would
easily reachinto the hundreds.
Of course,it would be foolish for any penal code to list each such
defense separately. Some sort of groupingsare called for. However,
no single way to organize the defenses is natural or transparently
correct. The code drafterscould, for example, group defenses under
such headings as "Defenses involvinguse of deadly force," "Defenses
involvinguse of nondeadlyforce," and "Defenses not involvinguse of
force." Or perhaps the hundreds of defenses could be classified
accordingto the relationshipbetween the actor'sbeliefs and objective
reality made relevant by the offense under which he is charged.Here
we might have five separatecategoriesof defenses: "Defenses that do
not rely upon factual error," "Defenses relying upon nonnegligent
error,""Defenses relying upon negligence," "Defenses relying upon
recklessness," and "Defenses entailing substantial divergence from
reality."
As we have seen, the draftersof the Model Penal Code chose the
mostly familiar categories mentioned above-duress, entrapment,
choice of lesser evils, use of force in self-protection,use of force for
the protection of property,and the like. And, all in all, it seems like a
sensible enough decision. What is not sensible, though,is for theorists
to then expect that these groupings of defenses would be wholly
subsumable under the different categorizing scheme of justification
152. Id.
153. Id. ? 3.06(3)(d)(i).
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and excuse. In fact, it may be impossible to authoritativelyclassify
even individual discrete defenses as justification or excuse, partly
because classification is itself an interpretive act, not purely an
inquiryinto historicalfacts,'54and partlybecause, more mundanely,a
defense might exist because some legislatorsdeemed it a justification
and others thought it an excuse.'55But even if each granulardefense
could be identified as either a justificationor an excuse, to expect
larger groupingsof defenses to line up neatly under the headings of
justification and excuse--to suppose, in other words, that existing
defense categories (such as duress or self-defense) relate to the
conceptual categories of justificationand excuse as token to type, or
as species to genus1'56-is bizarre.This is something like inventorying
all the items in your house, classifying them by color, and then
expecting each category of items to be classifiableas a unit within a
distincttaxonomicscheme. It could happen,say, that all your reds are
edible and all your yellows inedible, but it would be nothing short of
marvelous.
Take the above defenses culled from the Model Penal Code's
omnibusprotection-of-propertydefense, MPC section 3.06. What I've
labeled "Reasonable use of nondeadly force for the prevention of
interferencewith movable propertybelonging to oneself" sure looks
like a justification: the state is probably intending to permit
individualsto use nondeadly force when they reasonably believe it
necessary in such circumstances.But whether the same is true for
"Non-reckless use of nondeadly force for the prevention of
interference with movable property belonging to another, prior
request thought useless" is less certain. Perhaps the MPC drafters
would have liked to prohibit individuals from protecting movable
property with force before requesting desistance, except where the
actor believes that such a request "wouldbe dangerousto himself or

154. See Dan-Cohen, supra note 60, at 631 n.13:
The taxonomic distinction between conduct rules and decision rules should not be
taken to imply the existence of a single identifiable source of legal norms, a source
whose actual intentions determine the segregation of the norms into the two
categories. Rather, the classification of legal rules is a scheme of interpretation based
on the values and policies that the interpreter ascribes to the legal system .... That a
legislature in fact entertained certain intentions may, but need not, be reason to
ascribe particular values to the legislation.
155. See, e.g., Greenawalt, supra note 22, at 18-19.
156. Douglas N. Husak, The Serial View of Criminal Law Defenses, 3 CRIM.L.F. 369, 371
n.l (1992).
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another person,"'"5but also believed it unjust or unwise to punish
those who didn't first request desistance simply because they thought
it useless. Were that the case, the defense might more properly be
deemed an excuse.
In short, the justification/excuse taxonomy and the taxonomy
created by existing doctrinal categories operate on different principles
of organization. One operates at a fairly high level of conceptual
abstraction, the other turns upon factors closer to actual human
experience. There is thus little reason to suspect that either is
subsumed under the other. Any single taxonomy that mixes these two
types of organizing rubrics (like that sketched in Figure 4), therefore,

is at best no more than suggestive. At worst, it must be conceded,
such a taxonomy threatens to confuse."8
2. Duress and Provocation. Notwithstanding these caveats, we
can hazard some classificatory remarks. On the account here
presented, for instance, duress looks like a paradigmatic excuse. DanCohen explains the rationaleclearly,deeming it
obvious that the policies advancedby the defense would lead to its
use as a decision rule-an instructionto the judge that defendants
who under duress committed acts that would otherwise amount to
offenses should not be punished. Just as obviously, no comparable
rule would be included among the conduct rules of the system:
knowledge of the existence of the defense of duress would not be
permitted to shape individual conduct; conduct
159would be guided
? ?
exclusively by the relevant criminal proscriptions.1

On this account, and for other reasons that are assimilable to it,
that duress is an excuse has become common wisdom. In a
provocative recent article, however, Peter Westen and James

157. MODELPENALCODE ? 3.06(3)(a)(ii). Subsection (3)(a)(i), recall, extends the defense
to persons who do not first request desistance for the seemingly less compelling reason that they
believe "such request would be useless."
158. This is to take issue with the "premise ... that a single legal doctrine, especially one in
the criminal arena, should be justified in terms of a single philosophical rationale." Claire O.
Finkelstein, Duress: A Philosophical Account of the Defense in Law, 37 ARIZ. L. REV. 251, 252
(1995). The premise would be plausible (though I am not myself convinced) when applied to a
truly granular doctrine, one that cannot be sensibly subdivided into identifiably distinct rules.
But even that plausibility is lost, I think, once we recognize that what is generally taken to be "a
single legal doctrine"-like self-defense--may encompass more than one discrete legal rule.
159. Dan-Cohen, supra note 60, at 633.
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Mangiafico contend that duress is actually a justification.'6 Their
subtle argumentarises in response to what they deem "[t]he central
challenge" of being able "to explain why defenses of duress...
provide actors with greater protection againstmanmadethreats than
defenses of necessity provide against natural threats."'61If, for
example, a driver runs over and kills two people asleep on the road
because a gunman sitting beside her threatens to kill her unless she
proceeds straightahead, the driver may win exculpationon grounds
of duress.162In contrast,the driverhas no defense if she runs over the
same two people because hazardousroad conditionsleft her with the
only alternativeunder the circumstancesof drivingoff the road and
over a precipice to her certain death. Necessity is unavailablein this
latter case because in killing two to save just herself she did not
choose "the lesser evil." Duress is unavailablebecause it ordinarily
extends only to manmadethreats.163
Almost all commentators,Westen and Mangiaficoobserve, both
view duress as an excuse and maintain that this disparity is
indefensible.164"Conservatives" would deny the defense in the
gunmancase; "liberals"would extend it to the hazardousroad case.165
But maybe, the authors argue, the law is wiser than we are. Perhaps
criticismsof the disparatetreatmentthat duresslaw affordsmanmade
and naturalthreats
on the part of conservativeand liberal commentatorsare the
productof a commonfallacy-a fallacyconcerningthe standardby
which "evils"are measuredfor purposesof the choice-of-evils
defense.The standardby whichevils are measuredis not one that
placesevils in a singlerankedorderfor all purposes.Rather,the

160. Peter Westen & James Mangiafico, The Defense of Criminal Duress: A Justification,
Not an Excuse--and Why it Matters, 6 BUFF. CRIM.L. REV. (forthcoming 2003) (manuscript at
103, on file with the Duke Law Journal).
161. Id. (manuscript at 101).
162. This assumes that the jurisdiction does not categorically disallow duress as a defense in
cases of homicide. Obviously, the disparity between manmade and natural threats that this and
the following hypothetical together exemplify does not depend upon the defendant's being
charged with a homicidal offense. These examples were introduced in SANFORDH. KADISH&
MONROEG. PAULSEN,CRIMINALLAW AND ITS PROCESSES570-71 (3d ed. 1975). I have
discussed them in Berman, supra note 51, at 63-64.
163. See, e.g., supra note 77 (quoting MPC ? 2.09(1)).
164. See Westen & Mangiafico, supra note 160 (manuscript at 102-03).
165. See id. (manuscript at 130) ("Conservatives wish to confine the defense to an actor's

responseto unlawfulmanmadethreats.... Liberalsin turn wish to expandthe defense.., to
naturalthreatsthatpersonsof reasonablefirmnesswouldbe unableto resist.").

This content downloaded from 130.91.146.35 on Wed, 8 Oct 2014 19:28:18 PM
All use subject to JSTOR Terms and Conditions

JUSTIFICATIONAND EXCUSE

2003]

71

one thatis
standardis a moralizedor "contextualized"
appropriate
capableof rankingthe same evils differently,dependingupon the
relationshipsamongthe partiesand the causalnatureof resulting
harms.166

Because evils are contextualized in this way, Westen and
Mangiafico contend, when the law affords the driver a valid duress
defense in the gunmancase, it is because the driverhas in fact chosen
the lesser of two evils.167 And if so, then duressis a justification,not an
excuse.'68At the same time, contextualizationalso means that the law
is not committed to agreeing that the driver chose the lesser evil,
hence should be entitled to a defense, in the road hazardcase.169
The first thing to notice about this argument is that the
contextualizationhypothesisdoes not itself defeat the view that there
exists some subset of the duressdefense that is an excuse. Suppose, as
the contextualizationhypothesis would hold, that the scope of the
(justificatory)necessity defense is broader in cases of responses to
manmade threats than in response to naturalthreats. At some point,
however, a defendant will commit a criminalwrong in response to a
manmade threat that the law deems not sufficient to make his
conduct the choice of a lesser evil, but in which the pressure was
substantial.The duress-as-an-excusecrowd will say that there exists a
non-null set of cases within this space in which a defense should be
granted. It is this set of cases that we mean by duress. When
characterizingduress as an excuse, that is to say, we have in mind that
extension of the defense which does not also qualify as choosing the
lesser evil.
To this, Westen and Mangiafico have two responses. The first
returns us to the "central challenge"'70 of justifying the disparate
treatmentin duress law for manmade and naturalthreats. According
to Westen and Mangiafico, (1) defenders of the excuse
characterizationof duress cannot justify this disparity, and (2) the
But each of these claimsis vulnerable.
disparityis appropriate.'71
With respect, it's not clear from the Westen and Mangiafico
article what supports proposition (2) beyond the authors' own
166.
167.
168.
169.
170.
171.

Id. (manuscript at 103).
Id. (manuscript at 102-03).
Id. (manuscript at 103).
Id. (manuscript at 103-04).
Id. (manuscript at 101).
Id. (manuscript at 103-04).
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intuitions, supportedby faith in the immanent logic of the common
law. Furthermore,even if the law has gotten things right, those who
characterizeduress as an excuse can rely on fairly common secondorder considerationsto both explain and justify the existingdisparity.
The argument,in a small nutshell, is that notwithstandingfirst-order
"liberal"sorts of reasons to codify a defense of situationalduressthat
would cover some set of cases in which the defendantdid not choose
the lesser evil, systemic worries about the potential for abuse of the
defense, false negatives, judicial efficiency, and the like, militate
againstit. For example, a defense of situationalduressmight threaten
to allow every poor defendant charged with a property offense to
reach a jury on his argumentthat life circumstances-of a force that
reasonable people might find irresistible-"pressed" or "compelled"
or "coerced" him into committing his criminal act. Surely the law
might reasonably conclude that this would be intolerable
notwithstandingthe force of the "liberal"logic.
This leads to Westen and Mangiafico'sremaining argument.A
defendantshould be excused on groundsof duress,they observe, only
if she has acted in some sense reasonably.72Moreover, this standard
of reasonableness must be somehow moralized, not purely
statistical.'73
But if a defendanthas acted in a morallyreasonableway
in accedingto a given threat,they conclude,then her conductmust be
considered legally justified, not merely excused. "[A]n action that
exhibits the 'courage and commitment that the law can properly
demand of us' is not excused action. It is action that the law regards
as tolerable,and hence action that is ultimatelyjustified."174
This, it seems to me, is the only argument Westen and
Mangiafico marshal that directly challenges the excuse
characterizationof duress.175Yet I think it does not succeed. Certainly
it is logically possible for the law sometimes to tell its addresseesthat
they must act with more than a morally adequate degree of firmness.
172. See, e.g., MPC ? 2.09(1), quoted supra note 77.
173. See Westen & Mangiafico, supra note 160 (manuscript at 175-76) ("The term
holds actors to the firmness-the
steadfastness to avoid
'reasonable firmness'....
wrongdoing--that the law believes they ought to possess under the circumstances.").
174. Id. (manuscript at 216) (quoting R.A. Duff, Virtue, Vice, and Criminal Liability: Do We
Want an Aristotelian Criminal Law?, 6 BUFF. CRIM.L. REV. 147, 177 (2002)).
175. The conceptualization thesis, recall, need entail only that the justificatory necessity
defense should be broader in cases of manmade threats than in cases of natural threats. And the
law's refusal to extend any defense to situational duress not amounting to the choice of a lesser
evil can be explained and justified on second-order concerns that are reconcilable with the
concession-to-human-frailty view of duress that would render it an excuse.
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That is, the law could conceive of its own substantive,action-directing
norms as sometimes demandingsomething closer to moral heroism.
In this event, somebody who commits a prima facie criminaloffense
only because she has given in to substantial pressures (say, in the
form of a do-it-or-elsecommandissued by another) has violated the
criminallaw even all-things-considered,hence is not legally justified.
And yet, if the law chooses not to punishpeople it deems not morally
blameworthy,then the fact (if true) that our offender has exhibited
morallyreasonablefirmnessmight sensiblytranslateinto a conclusion
that she is not morally blameworthy,hence legally excused. To the
extent that legal excuse piggybacks upon or incorporates moral
excuse, then the defendant's being not morally blameworthy ipso
facto renders her legally excused, even though the law's decision to
demand (in the substance of its forward-lookingnorms) more than
mere non-blameworthinessdenies her legal justification.
In short, so long as the forward-lookingnorms of the criminal
law can be more demanding than are the backward-lookingmoral
norms of proper blame ascription,there appears no reason to deny
that the criminallaw can recognize a subset of duress that is not also
the choice of a lesser evil or that any such defense counts as an excuse
for purposesof legal taxonomy.The conventionalwisdom that duress
is an excuse therefore withstands the Westen and Mangiafico
challenge.
Proper classificationof the provocation "defense"-i.e., the rule
of law that intentional homicides committed under certain sorts of
"heat of passion" qualify as voluntary manslaughterinstead of, as
they would be but for the provocation, murder-is much more
controversial.Accordingto the majorityview, provocationis a partial
excuse-an "indulgence," as one influential nineteenth-century
decision put it, "to the frailty of human nature."176 A minority view
characterizesit as a justification.As Andrew Ashworthexplains,
[t]hisis not to arguethatit is evermorallyrightto killa personwho
does wrong.Rather,the claimimplicitin partialjustificationis that
an individualis to someextentmorallyjustifiedin makinga punitive
return against someone who intentionallycauses him serious
offence, and that this serves to differentiatesomeone who is
176. Maher v. People, 10 Mich. 212, 219 (1862). The secondary literature defending this
vision is large. For the most recent contribution by one of the leading defenders of the partialexcuse view, see Joshua Dressier, Why Keep the Provocation Defense?: Some Reflections on a
Difficult Subject, 86 MINN.L. REV. 959 (2002).
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provokedto lose his self-controland kill from the unprovoked
killer.... The complicityof the victimcannotand shouldnot be
of hisconducthasa strongbearing
ignored,forthe blameworthiness
on the court'sjudgmentof the seriousnessof the provocationand
the reasonableness of the accused's failure to control himself.'77

If the above accountof duressis correct,however, the very same
sorts of reasons would seem to render provocation an excuse too.
Most plausibly understood, I suggest, mitigation for provoked
homicides is not part of the substantive,forward-lookingnormativity
of the criminallaw, but ratheris a backward-lookinginquiryinto the
just extent of the given defendant's punishability.It amounts, as
Herbert Wechsler explained in defense of the Model Penal Code's
expansion of common law provocation principles,178"to a plea in
mitigation based upon a mental or emotional trauma of significant
dimensions,with the jury asked to show whateverempathyit can."179
The criminallaw should not be understoodas advisingone poised to
kill in a heat of passion that doing so might be partiallyexcused or
partially justified, or that it could bring forth a reduced sentence
relative to some sort of empiricalor intuited baselines. Rather, the
criminallaw's prohibitorynorm, I should think, seeks to realize itself
in unequivocal terms: "Do not kill this person, no matter how
inflamed your passions may be, and no matter how justifiablyyou
may be aggrieved."
If and when that norm is violated, however, it then turns to the
state to determinehow much punishmentis due. And at thatstage the
law may conclude that the circumstancessurroundingthe defendant's
conduct render her deserving of less punishmentthan would be the
situation otherwise. Is this merely because she had "lost control"?I
don't think so. As Dan Kahan and Martha Nussbaum persuasively
argue, the emotions that caused the defendantto experience a muchdiminished capacity for rational self-control are themselves proper
subjects of moral evaluation.'" It is a necessary condition for
mitigation to be deemed appropriatethat the defendant had lost
177. A.J. Ashworth, The Doctrine of Provocation, 35 CAMBRIDGEL.J. 292, 307-08 (1976)
(footnote omitted).
178. See MODEL PENAL CODE ? 210.3(1)(b) (1962) (providing that "a homicide which
would otherwise be murder" is manslaughter if "committed under the influence of extreme
mental or emotional disturbance for which there is reasonable explanation or excuse").
179. Herbert Wechsler, Codification of Criminal Law in the United States: The Model Penal
Code, 68 COLUM.L. REV. 1425, 1446 (1968).
180. This is the central thesis of Kahan & Nussbaum, supra note 12.
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some capacity to control her thoughts and actions. But it is not
sufficient.If the ultimatemeasureof an actor'sblameworthinessis the
degree to which she fails to manifest appropriateregard for right
values and interests, then to lose control because, say, one hates gay
people can, and should, be assessed differently than to lose control
because one is angryat an injurydone to one's child.'8
Aha!, defenders of the partial-justification conception of
provocationmight retort, isn't this simplyto say "thatan individualis
to some extent morally justified in making a punitive return against
someone who intentionally causes him serious offense"?'82Perhaps.
But that is not to the point. The question is not (as Ashworth's
argument seems to imply) whether the intentional killer with a
paradigmaticprovocationclaim is not only less morallyblameworthy
than would be the case but for the provocation,but also has acted less
morally wrongfully.The question-or what is generally taken to be
the question-is whether the provocationclaim is better classifiedfor
purposes of the internal taxonomy of the criminal law as a partial
excuse or as a partialjustification.
And if my accountof legal justificationis correct,then to classify
provocationas a partial(legal) justificationis not only to believe that
defendants who have a valid provocation defense are partially
morally justified (a matter with respect to which I'm agnostic), but
also to assume that statutory punishments for serious crimes like
intentional homicides are part of the regime's conduct rules. Put
another way, it is to assume that the criminal punishment to be
administeredfor voluntarymanslaughteris a price, not a sanction.13
But even if some criminal penalties are properly conceived of as
prices, that the penalties availablefor intentionalhomicideswould be
among them is exceedingly implausible. If this is right, then the
reductionin penalty that a valid provocationclaim buys exists as part
181. Id. at 312-15 & nn.183-84 (contrastingCommonwealthv. Carr,580 A.2d 1362, 1364
(Pa. Super. Ct. 1990) with People v. Shields, 575 N.E.2d 538, 546 (I11.1991)). Kahan and
Nussbaumproceedto contendthat provocationis neitherjustificationnor excuse.Id. at 318-19.
Provocationscannot be partialjustifications,they believe, because "[j]ustificationsare said to
identify acts that produce morally preferredstates of affairs."Id. And they can't be partial
excuses because excuses "are concerned with how the defendant'sparticularcircumstances
affectedher capacityor opportunityto obey the law."Id. at 319. Of course,I believe that here
the authorsgo awryby assumingtoo uncriticallywhat I have arguedare incorrectconceptions
of these legal categories.
182. See supranote 177 and accompanyingtext.
183. For the classiccomparisonbetween price and sanctionsee Robert Cooter, Prices and
Sanctions, 84 COLUM.L. REV. 1523 (1984).

This content downloaded from 130.91.146.35 on Wed, 8 Oct 2014 19:28:18 PM
All use subject to JSTOR Terms and Conditions

76

DUKE LAWJOURNAL

[Vol. 53:1

of the criminallaw's backward-lookingrules of responsibility,not as
part of its forward-looking,conduct-guidingnorms.Legally speaking,
therefore, it is a partial excuse, not a partial justification,
notwithstandingthat a defendant might be deemed entitledto this
excuse in part because her conduct was partially justified, morally
speaking.l84
CONCLUSION

I have argued here that the distinction, for purposes of the
criminal law, between justification and excuse has no necessary
substantiverelationship to moral wrongfulness.'85
Instead, the roles
that justifications and excuses play in the criminal law are only
structurallyequivalent to the roles they play in moral reasoning:
justification defenses qualify the offenses to provide that certain
conduct is not criminal,all things considered;excuse defenses specify
the circumstancesunder which an offender cannot be punished for
having violated the criminal law. This might seem a weak claim,
entailing nothing in particularabout the concrete disputes that have
so vigorouslyengaged scholarsfor the past twenty-fiveyears. But that
is alwaystrue of conceptual,or analytical,studies.As the philosopher
C.L. Stevenson explained, "[t]he purpose of an analytic or
methodologicalstudy, whether of science or ethics [or law, we might
add], is... to send others to their tasks with clearer heads and less
wasteful habits of investigation."'86
Moreover, to say that a proper
understanding of justification and excuse entails no particular
conclusions to a variety of substantive disputes is, in fact, to say

184. See also Dressier,supra note 176, at 962 ("It is a partialexcuse based on the actor's
partialloss of self-control,although(andhere is whereconfusionlies) the reasonfor the actor's
loss of self-controlsometimes(butnot always)has a justificatory-type
component.").
185. A finalcaveat:Justificationsand excuseswithinthe criminallaw may have a necessary
substantiverelationshipto their counterpartsin ordinarymoralityif all of law has a necessary
substantiverelationshipto morality.Whether that is so, and if so, what the nature of that
relationshipis, are the centralquestionsof the main branchof contemporaryjurisprudenceand
cannot be explored with any seriousnesshere. But let me caution against a too complacent
assumptionthat the theoreticalclaimswithinany particularfield of law are ultimatelyhostage
to the (yet more abstract)theoreticalclaimsaboutlaw, full stop. The relationship,rather,is one
of mutual interdependence.Thus, were it to turn out that the thesis presented here is
compatible (in part or in toto) only with a particularvariety of positivism, then just as
argumentsagainstthatvarietyof positivismwouldcount againstthe instantthesis (or some part
thereof), so too would argumentsin supportof the presentthesis count againstthe competing
theoriesof law.
186.

C.L. STEVENSON, ETHICSAND LANGUAGE1 (1944).
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something of importance.What follows is a radical skepticism of all
argumentsthat purportto derive any necessaryshape for the positive
criminal law from the justification/excuse distinction itself. By
showing just how thin is the conceptual distinction between the
defenses of justificationand excuse (even if the contents of the two
categories are driven by considerations that are substantive to the
criminal law, not just formal), I hope to prod scholars to argue for
their favored articulations of particular defenses (like particular
offenses) in terms of good policy broadlyconceived-justice, fairness,
efficiency, administrability,and the like-not in terms of conceptual
or logical truths.
When embarkingupon these tasks, to be sure, theorists and law
reformers may find it extremely useful to think hard about what
makes conductmorallyjustifiableand about when conduct that is not
morally justifiable is nonetheless morally excusable. This is because
no minimallyjust regime of criminallaw can treat these judgments
with indifference.It is a differentmatterentirelyto try to separatethe
"legally justifiable" from the "legally excusable." The case for the
wisdom in that still has not been made.
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